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PREFACE TO THE THIRD EDITION. 



Apteb the pnblication of the first edition of this work I 
obtained the permission of Earl Cairns^ then Lord Chan- 
cellor, to draw a Criminal Code which was based upon it. 
The Code was drawn and introduced into Parliament in the 
session of 1878 by the late Lord Justice Holker, then 
Attorney-General. It included both the definitions of 
indictable offences and a system of criminal procedure. 

A commission consisting of Lord Blackburn, Mr. Justice 
Barry, Lord Justice Lush, and myself, was appointed to 
report upon the Draft Code of 1878. The report was 
issued in 1879, containing by way of appendix the Draft 
Code as revised by the Commissioners. This was introduced 
into Parliament in 1879, but was not carried mainly for 
want of time. 

In 1882 the part of the Code which related to Criminal 
Procedure was mentioned in the Queen's Speech as a Govern- 
ment measure, but it was postponed to business of greater 
urgency. 

A History of the Criminal Law by me has just been 
published by Messrs. Macmillan and Co., which contains the 
history of all the more important definitions of crimes, and 
of every step in the procedure for their punishment, and of 
every Court by which the law is put in force. A Digest of 
the Law relating to Criminal Procedure by myself and my 
eldest son has also been published by Messrs. Macmillan. 
The three books taken together will be found to give first a 
complete account of the history of the whole subject, next 
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a systematic statement of existing law relating to it, and 
lastly a criticism upon every part of it. 

The principal alterations made in the present edition 
consist in the omisaion of certain matter which I have 
transferred to the History of the Criminal Law^ and in the 
addition of references to the Draft Code of 1879, and also 
to the History of the Criminal Law. I have also given the 
effect of the few cases on the substantive Criminal Law which 
have been decided, and of such statutes as have been passed 
since 1877. I have omitted an Litroduction discussing the 
subject of Codification^ as its possibility can no longer be 
reasonably doubted. Some remarks on the subject will 
however be found in Chapter XXXIV. Vol. IH. p. 847—67 
of my History. 

J. P. Stbphen. 

32, De Vere OardenSj 

Kensington, 
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EXPLANATION OP TEEMS. 

KAXDfUlI PX7NISHMENT. 

Whenever it is stated that any offender is liable, on con* 
viction of any offence, to a specified term of penal servitude 
as a maximnm punishment, the meaning (unless any qualifi- 
cation is specified) is that he may be sentenced to that or to 
any shorter term of penal servitude not being less than five 
years, or, instead of such term of penal servitude, to im- 
prisonment for any term not exceeding two years, with or 
without hard labour. 

If the maximum punishment specified is a term of im- 
prisonment with hard labour or a fine, the meaning (unless 
any qualification is specified) is that the offender may be 
sentenced to that or to any shorter term of imprisonment, 
with or without hard labour, or to any smaller fine. 

If the maximum punishment specified is a term of hard 
^ " B 
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labour (as distinguished from imprisonment with hard labour) 
the meaning is that the offender must be sentenced to im- 
prisonment with hard labour, but may be sentenced for any 
term not exceeding the term specified. 

SOUTABY CONFINEMENT AND WHIPPINa. 

The letter S at the end of a reference to a statute means 
that an offender against the enactment referred to may be 
sentenced to solitary confinement. The letter W that such 
offender may, if a male under sixteen years of age, be 
sentenced to whipping. 

PENAL SEBYITXTBB AND TRANSPOBTATION. 

In cases in which the punishment appointed for an offence 
by statute is transportation, penal seryitude has been uni- 
formly substituted. In cases in which the minimum amount 
of penal seryitude is three years, five years has been uni- 
formly substituted, in order to give the effect of 16 & 17 
Vict. c. 99 ; 20 & 21 Vict. c. 3 ; and 27 & 28 Vict. c. 47, s. 2 ; 
which substituted penal seryitude for transportation, and a 
minimum term of fiye for a minimum term of three years 
penal seryitude. 

MINIMX7M PUNISHMENTS. 

It is enacted by 9 & 10 Vict. c. 24, s. 1, that " in all cases 
where the Court is now (June, 1846) by law empowered or 
required to award a sentence of transportation exceeding 
jseyen years, it shall be lawful for such Court at its discretion 
to award a sentence of transportation for a term of years not 
less than seyen years, or to award such sentence of imprison- 
ment for any period not exceeding two years, with or without 
hard labour, as shall to the Court in its discretion appear 
just under all the circumstances." 

The effect of this enactment is giyen when necessary by 
substituting the expression '' shall be liable to a maximum 
punishment of years penal seryitude," for the expres- 
sion " shall be liable to be transported for ^: yewre." 
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To avoid constant repetition of the same references, the 
Acts mentioned under this and the last heading are not re- 
ferred to in the notes giving the authorities for the various 
articles hereinafter contained. 

ALTERATIONS IN LANGUAaE OF STATUTES. 

The future and the past future are uniformly altered to 
the present tense. Where '' shall " is used as an imperative 
^' must " is substituted. Where the language of a statute 
appeared needlessly verbose for common purposes, the leading 
word or an equivalent is preserved in the text, and the words 
omitted are inserted in a foot note for reference if necessary. 

The language of the statutes is in most cases rearranged 
for the .sake of clearneiss ; but the words " redrawn," " con- 
densed/' or others of the same sort, indicate the cases in 
which the greatest alterations have been made. 

DRAFT CODE. 

The expression '' Draft Code " means the Draft Oode ap- 
pended to the Report of the Criminal Code Commission pub- 
lished in 1879, and marked C. 2845. 
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CHAPTER I. 

» OF PUNISHMENTS. 

Article 1. 
puioshments. 



The following punishments are inflicted by the law of 
England for the crimes hereinafter defined : — Deaths penal 
servitude, imprisonment, detention in a reformatory school, 
subjection to police supervision, whipping, fines, putting 
under recognizance. 

Article 2. 
px7nishment of death. 

'The punishment of death is inflicted by hanging the 
ofiender by the neck till he is dead. 

Article 3. 
punishment of penal servitude. 

^ The punishment of penal servitude consists in keeping the 
offender in confinement and compelling him to labour in the 
manner and under the discipline appointed by the Acts 
relating to penal servitude. 



1 See 1 Hist. Cr. Law, ch. ziii. p. 457 ; see Draft Code, Ft. IL, m. 7-18. 

* As to treatment of prisoners under sentence of death in prison, see 28 & 29 
Vict. c. 126, Sch. 1. 61. As to the history of the punishment of death and benefit 
of clergy, see 1 Hist. Cr. Law, 457-80. 

* 16 & 17 Vict. c. 99 ; 20 & 21 Vict. & 3 ; 27 & 28 Vict, c 47 ; and see 5 Geo. 
4, c. 84. The subject of the nature of the punishment of penal servitude is dis- 
cussed at length in R. t. Mount, L. R. 6 P. C. 283. See, too, 1 Hist. Cr. Law, 
480-483. 
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Abtiols 4. 

1>UNISHMENT8 OF IMPBISONMENT, 

^ The pnnisliment of imprisonment consists in the deten* 
tion of the offender in prison, and in his subjection to the 
discipline appointed for prisoners during the period expressed 
in the sentence. 

Imprisonment is of three kinds : 

(i.) Imprisonment with hard labour. 

(ii.) Imprisonment without hard labour. 

(iii.) Imprisonment as a misdemeanant of the first division. 

Imprisonment of tha first and second kinds may, in the 
"Cases hereinafter specified, be accompanied or not with 
solitary confinement. 

Abtiole 5. 
imfbisonment to be separate. 

'All prisoners sentenced to imprisonment with or without 
hard labour must be prevented from holding any communi- 
cation with each other, either by every prisoner being kept 
in a separate cell by day and by night, except when he is 
at chapel or taking exercise, or by every prisoner being con- 
fined to his cell and being subjected to such superintendence 
during the day as will, consistently with the provisions of 
the Prisons Act, 1865, prevent his communication with any 
other prisoner. 

Article 6. 
hard labour. 

^ Hard labour is of two classes, consisting — 

(1.) Of work at the tread- wheel, shot-drill, crank, capstan, 

^ See 28 & 29 Vict. c. 126. As to the hist 017 of the punishment of imprison- 
ment, see 1 Hist. Cr. Law, 483-7. 

' 28 & 29 Vict. c. 126, s. 17. This has practically snperseded sentences of 
solitary confinement. 

« 28 & 29 Vict. c. 126, s. 19. 
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stone-breaking, or such other like description of hard bodily 
labour as may be appointed by the justices in sessions assem- 
bled with the approval of the Secretary of State. 

(2.) Of such other description of bodily labour as may be 
app6ihted by ^the justices in sessions assembled with the 
approval of the Secretary of State. 

^ Every male prisoner of sixteen years of age and upwards 
sentenced to hard labour must, during the whole of his 
sentence, be kept at hard labour of the first class for such 
number of hours, not more than ten or less than six (exclu- 
sive of meals), as may be prescribed by the visiting justices, 
subject to the following provisions : — 

(1.) In cases in which the sentence is for more than three 
months the visiting justices may, after the expiration of the 
first three months of the sentence, substitute hard labour of 
the second for hard labour of the first class. 

(2.) If the surgeon certifies that any prisoner is unfit to be 
kept at either class of hard labour during the whole or any 
part of the jprescribed hours, he shall not be kept to such 
labour during such time. 

(3.) If the sentence is for a period not exceeding fourteen 
days, prisoners may, in pursuance of rules made by the 
justices in sessions, be kept in separate confinement at hard 
labour of the second class during the whole period of their 
sentences. 

^ Every male prisoner under the age of sixteen sentenced 
to hard labour, and every female prisoner sentenced to hard 
labour, must be kept at hard kbour of the second-class 
during such number of hours — not more than ten or less 
than six (exclusive of meals) — in each day as may be pre- 
scribed by the visiting justices, unless the surgeon certifies 
that he or she is unfit for hard labour. 

* For the meaning of this expression see 28 & 29 Yict. c. 126, b. 6< 

• Ibid. Sch. I. 34 (redrawn> 
» Ibid. Sch. I. 35* 
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Abhole 7. - 
employment of pbisonebs- not sentenced to haed laboue. 

* Provision must be made by the visiting justices for the 
employment of all prisoners sentenced to imprisonment with- 
out hard labour. The visiting justices must make rules 
as to the nature and amount of such employment; but no 
prisoner not sentenced to hard labour can be punished for 
neglect of work, excepting by such alteration in the scale of 
diet as may be established by the rules of the prison in the 
case of iieglect of work by such prisoners. 

Article 8. 

SOLITARY confinement. 

^ In cases in which a Court or judge is authorized to 
direct that an offender shall be kept in solitary confinement, 
such solitary confinement may not be for any longer period 
than one month at a time, or more than three months in the 
space of one year. 

Article 9. 

imprisonment as a misdemeanant of the first division, 

^ Imprisonment as a misdemeanant of the first division is 
inflicted by confining the offender within the prison. Such 
a misdemeanant . is not to be deemed to be a criminal 
prisoner. 

He is permitted to maintain himself, and to procure or 
receive, at proper hours, food, wine, malt liquor, clothing, 
bedding or other necessaries; but subject to examination 
and to such rules as may be approved by the visiting 
justices. 

> 28 & 29 Vict, c 126, Sch. I. 38. 

« 7 Wm. 4 & 1 Vict, c 90, B. 5* 

* 28 & 29 Vict. c. 126, Sch. I. 16, 31. The rales upon which this article is 
founded) apply in tefms to debtors only ; but as a misdemeanant of the first dirision 
is Dot to l^ r^gilrded ita a << criminal prisoner,*' it wonld seem to follow that hio is 
to be treated as a debtor. 



8 A DIGEST OF 



He may be permitted to work and follow his trade or 
profession, provided stLch employment does not interfere 
with the regulations of the prison. 

Abtiole 10. 
detention in a befobmatoby. 

^ The punishment of detention in a reformatory school is 
inflicted by detaining the offender in such a school, and 
subjecting him to the discipline thereof, in the manner pro- 
vided by the statutes relating to reformatory schools. 

Abtigle 11, 
subjection to police sxtpebvision. 

^The punishment of subjection to police supervision 
consists in the subjection of every person so punished to the 
following obligations when at large :— 

(a.) He must notify the place of his residence, and every 
change of his residence, within the same ^ police district, to 
the^ chief officer of police of the district in which his 
residence is situate. ^ He must comply with this require- 
ment by personally presenting himself and declaring his 
place of residence to the constable, or person who at the 
time when such notification is made is in charge of the 
police station or office of which notice has been given to such 
holder or person as the place for receiving such notification, 
or if no such notice has been given in charge of the chief 
office of such chief officer of police. 

(h.) Whenever he changes his place of residence from one 
police district to another, he must notify such change of 
residence to the chief officer of police of the police district 
which he is leaving, and to the chief officer of police of the 

> 29 & 30 Vict. c. 117. 

* 34 & 35 Vict c 112, 8. 8 (language slightly altered). 

* For definitiona of <* police district/' and ** chief officer of police,*' see 34 & 35 
Vict. c. 112, 8. 20. 

* 42 & 43 Vict c. 55, s. 2. The section contains some other very slight addi- 
tions to the earlier Act. 
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police district into "which he goes to reside. He must make 
the notifications required to be made in (a.) and ib.) within 
forty-eight hours after he comes into the place where they 
are required to be made. 

(c.) Once in each month he must — if a male— report him- 
self at such time^ and personally, or by letter, as may be 
prescribed by the chief officer of police of the district, either 
to such chief officer himself, or to such person as he may 
direct. 

{d,) If he fails to do any one of these things within the 
proper time he is liable to be imprisoned, with or without 
hard labour, for any period not exceeding one year. 

ABTi(n[iE 12. 

PUKISHIOENT OF WHIPPING. 

(a.) ^ When^ no special proyisions are made as to the 
punishment of whipping the number of strokes and the 
instrument to be used are left to the discretion of the person 
by whom the whipping is inflicted. 

(6.) 'When the punishment of whipping is awarded by 
order of one or more justices, in exercise of their power of 
summary conviction, the order awarding such punishment 
must specify the number of strokes to be inflicted, and the 
instrument to be used in the infliction of them. In the 
case of an offender whose age does not exceed fourteen years, 
the number of strokes inflicted must not exceed twelve, and 
the instrument used must be a birch rod. No such offender 
may be whipped more than once for the same offence. 

(c.) 'When the punishment of whipping is awarded by 
order of a Court for an indictable offence, under the Larceny 
Act, 1861, the Malicious Injuries to Property Act, 1861, or 

' Such was the practice when whipping was indicted as n common law punish- 
ment, and such must still be the practice where no statutory directions are given 
as to the mode of inflicting it. The only limitation is contained in the declaration 
of the Bill of Rights against '* illegal and cruel punishments '' (1 W. & M. sess. 2, 
c. 2, preamble). 

« 25 Vict, c 18, 8. 1. 

* 24 & 25 Vict, c 96, s. 119 ; c 97, s. 75 ; c. 100, s. 70. 



10 ' A DIGEST OF 



• < 



the Offences against the Person Act, 1861, the Court may 
Bentence the offender to he onc6 privately whipped, and the 
number of strokes and the instrument with which they 
are to be inflicted must be specified by the Court in the 
sentence. 

{d) ^ When the punishment of whipping is awarded under 
the Act for the further security of her Majesty's subjects 
from personal violence (1863), the Court may direct that the 
offender — ^if a male — in addition to the other punishment 
awarded to him, be once, twice, or thrice privately whipped, 
subject to the following provisions : — 

(i.) In. the case of an offender whose age does not exceed 
sixteen years, the number of strokes at each such whipping 
must not exceed twenty rfive, and the instrument used must 
be a birch rod. 

(ii.) In the case of any other male offender, the number 
iof ' strokes must not exceed fifty at each such whipping. 

(iii.) In each case the Court in its sentence must specify 
the number of strokes to be inflicted and the instrument to 
be used. 

(iv.) Such whipping must in no case take place after the 
expiration of six months from the passing of the sentence. 

(v.) Every such whipping to be inflicted on a person 
sentenced to penal servitude must be inflicted on him before 
he is removed to a convict prison, with a view to undergoing 
the sentence of penal servitude. 

Article 13. 

FINE» 

"The punishment of fining consists in ordering the 
offender to pay to^ her Majesty a sum of money expressed in 
the sentence. When no particular sum is limited as the 
maximum amount of a fine, the fine imposed must not be 
excessive. 

1 26 & 27 yict« c. 44, 8^ 1. 

* 1 W. & M. sess. 2, 6, 2. S«€. Also Magna Chatta, < Salto conteneln«nto stio/ 
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Abticlb 14. 
futtika tjndbb be00gnizance8. 

The punishment of putting under recognizances consists 
in ordering the offender to promise to pay to her 
Majesty a snm of money expressed in the recognizance 
if he breaks the condition thereof, and to find other 
persons to make a similar promise on his behalf and as his 
sureties. In cases in which the Court or magistrate is 
authorized to require such securities, they may direct the 
offender to be imprisoned till he enters into the recognizance 
and finds the sureties. 



12 A mOEST OF 



CHAPTEE 11. 

» CLASSIFICATION OF CRIMES AND GENERAL PROVISIONS AS 

TO THEIR PUNISHMENT. 

Abtiole 15. 

treason, felony, and misdeiieanob. 

Every crime is either treason, felony, or misdemeanor. 
Every crime which amounts to treason or felony is so 
denominated in the definitions of crimes hereinafter con- 
tained. All crimes not so denominated are misdemeanors. 

Abtiole 16, 
consequences op a conviction op treason or felony. 

The consequences of a conviction of treason or felony are 
as follows : — 

(a.) ^ Every person convicted of treason or felony may be 
condemned to the payment of the whole or any part of the 
costs and expenses incurred in and about his prosecution 
and conviction. 

(J.) * Immediately upon the conviction' of any person for 
felony, the Court before which he is convicted may award 
any sum of money not exceeding £100, by way of satisfac- 
tion or compensation for any loss of property suffered by 
any person through or by means of such felony, upon the 
application of such person. Such sum is to be deemed to be 
a judgment debt due to the person entitled to receive the 
same from the person so convicted. 

» 2 HIit. Or. Law, ch. xx. pp. 192-6. . 

* 33 & 34 Vict. c. 23, s. 3. The section contains varions subsidiary provisions 
as to costs, which do not bear on the punishment of the offence. See 1 Hist. 
Cr. Law, 487-9. 

• 33 & 34 Vict, c 23, s. 4. 
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(e.) ^ Every person sentenced to death, to penal servitnde, 
or to any term of imprisonment with hard labour, or 
exceeding twelve months : 

(i.) Becomes incapable of holding any military or naval 
office, or any civil office under the Grown, or other public 
employment, or any ecclesiastical benefice, or of being 
'elected, or sitting, or voting as a member of either House of 
Parliament, or of exercising any right of suffrage or other 
parliamentary or municipal franchise whatever in England, 
Wales, or Ireland. 

Such incapacity continues until such person has suffered 
the punishment to which he has been sentenced, or such 
other punishment as by competent authority may be substi* 
tuted for the same, or until he receives a free pardon from 
her Majesty. 

(ii.) K any such person holds, at the time of his convic- 
tion, any military or naval office, or any civil office under 
the Grown, or other public employment, or any ecclesiastical 
benefice, or any place, office, or emolument in any university, 
college, or other corporation, or is entitled to any pension 
or superannuation allowance, payable by the public or out 
of any public fund; such office, benefice, employment, or 
place, forthwith becomes vacant, and such pension or super- 
annuation allowance, or emolument, forthwith determines 
and ceases to be payable, unless such person receives a free 
pardon from her Majesty within two months after such 
conviction, or ^ before the filling up of such office, benefice, 
employment, or place, if given at a later period. 

{d.) ^ Every person sentenced to death, or to penal ser- 
vitude, or against whom sentence of death is recorded, is 
disabled from suing any person, from alienating or charging 
any property, and from making any contract. 

(e.) * The custody and management of the property of any 
such person may be committed to an administrator, or in- 

> 33 & 34 Vict. c. 23, 8. 2. 

* I suppose this means if the pardon is given more than two months aftei the 
conviction. 

» 33 & 34 Vict. c. 23, s. 8. 

* See ss. 9-29 inclusive. 
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terim curator, appointed in the manner and inyested with 
the powers described in the statute, 33 & 34 Vict. c. 23. 

(/.) ^ Any person subject to the provisions of clauses (d.) or 
(e.) ceases to be affected by them when he dies, or is made 
bankrupt, or has suffered any punishment to which sentence 
of death has been commuted, or has undergone the full term 
of penal seryitude to which he was sentenced, or such other 
punishment as may have been substituted for it by lawful 
authority, or receives her Majesty's pardon. 

Article 17. 
becobdina sentence of death. 

*When any person is convicted of any felony, except 
murder, punishable with death, the Court may, if it thinks 
fit, instead of pronouncing judgment of death on such 
offender, order the same to be entered of record, and a 
record of every judgment so entered has the same effect as 
if the judgment had been duly pronounced and the offender 
reprieved by the Court. 

Article 18. 

pxtniclhment fob felony if no express punishment pbovided 
— ^felonies undeb the consolidation aots. 

'Every person convicted of any felony for which no 
punishment is specially provided by the law in force for the 
time being, is liable upon conviction thereof to be sentenced 
to penal servitude for any period not exceeding seven years, 
or to be imprisoned with or without hard labour and solitary 
confinement for any term not exceeding two years, and if a 
male, to be once, twice, or thrice publicly or privately 
whipped, in addition to such imprisonment. 

» 33 & 34 Vict. c. 23, a. 7. 

* 4 Geo. 4, c. 48, ss. 1, 2 (very much abridged). By 6 & 7 Will. 4, c. 30, the 
same power was given to the Court in cases of murder (i?. v. Hogg^ 2 Mo. & R. 
380), but this Act was repealed by 24 & 25 Vict. c. 95. As to the history of the 
subject see 1 Hist. Cr. Law, 472. 

* 7 & 8 Geo. 4, c. 28, ss. 8, 9, modified by 1 Vict, c 90. s. 5 ; 9 & 10 Vict, c 24, 
8. 1 ; 16 & 17 Vict, c 99 ; 20 & 21 Vict. c. 3. 
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^ Every person convicted of any felony (except murder) 
punishable under any of the Criminal Law Consolidation 
Acts, 1861, may, in addition to any punishment thereby 
authorized, be required to enter into his own recognizances 
and to find sureties, both or either, for keeping the peace. 

Abticle 19. 
pbevious convictions. 

(a.) ^ If any person is convicted of any felony, not punish- 
able with death on the 1st July, 1827, committed after a 
previous conviction for felony, he is liable, on such subse- 
quent conviction, to be sentenced to penal servitude for life, 
or for any term not less than seven years, or to be imprisoned 
with or without hard labour, and with or without solitary 
confinement, for any term not exceeding four years, and if a 
male, to be once, twice, or thrice publicly or privately 
whipped in addition to such imprisonment. 

> 24 & 25 Vict. c. 96, s. 117 ; Ibid. c. 97, s. 73; Ibid. c. 98, s. 51 ; Ibid. c. 99^ 
g. 38 ; Ibid. c. 100, 8. 71. 

* 7 & 8 Geo. 4, c 28, s. 11. By this Act a person convicted of larceny, after a 
previous conviction, was liable to transportation for life, &c By 16 & 17 Vict, 
c. 99, B. 12, it was enacted that no person shall be liable to be transported by reason 
only of a previous conviction for larceny, but every such person may be sentenced 
to not more than ten or less than four years penal servitude. This enactment was 
repealed by 24 k 25 Vict. c. 95, after having been to some extent superseded by 
20 & 21 Vict. c. 3, s. 2, which abolished transportation. By 24 & 25 Vict. c. 96, 
8. 7, it was enacted that a person convicted of umple larceny after a previous 
conviction for felony should be liable to a maximum punishment of ten years penal 
servitude (S. W.). Probably this was meant to be a substitute for 7 & 8 Geo. 4, 
c. 28, s. 11, so far as that section applies to convictions for simple larceny, but they 
are not in terms inconsistent. Theoretically, therefore, I suppose, a person might 
on a second conviction for larceny be sentenced to penal servitude for life, or 
imprisonment with hard labour for four years, and to be thrice publicly whipped* 
The question of the legality of such a sentence is not likely to occur in practice ; 
see Article 321, note. By 27 & 28 Vict. c. 47, s. 2, a person sentenced to penal 
servitude, after a previoua conviction for felony, could not be sentenced to less 
than seven years. But this was repealed by 42 & 43 Vict. c. 54, s. 1. Practi- 
cally, therefore, the net result of all this legislation is as stated in the text. The 
** simple " larceny of the 24 & 25 Vict. c. 96, obviously means la|tieny not sub- 
jected to any special punishment by reason of any of the aggravating circumstances 
provided for in that Act. Hale uses the expression ** simple " laroeny in contra* 
distinction to larceny with violence, which is robbery : 1 Hale, P. C. 503» 
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Provided that a person convicted of simple larceny after a 
previous conviction for felony, cannot be sentenced to a 
longer term of penal servitude than ten years. 

(b.) ^ When any person is convicted of any felony, or "of 
any of the misdemeanors mentioned in the note hereto,^ and 
a previous conviction of any felony, or any such misdemeanor 
is proved against him, the Court having cognizance of the 
indictment may, in addition to any other punishment which 
it may award to him, direct that he is to be subject to the 
supervision of the police for a period of seven years, or such 
less period as the Court may direct, commencing immediately 
after the expiration of the sentence passed on him for the 
last of such crimes. 

Abtigle 20. 
special offences m the case of pebsons twice convigted. 

^ Every person convicted on indictment of any felony or 
any such misdemeanor as is mentioned in the note hereto,^ 
and having had a previous conviction of any such offence 
proved against him, is liable to a maximum punishment of a 
year's imprisonment and hard labour, if at any time within 
seven years immediately after the expiration of the sentence 
passed upon him for the last of such offences, 

(a.) on his being charged by a constable with getting his 
livelihood by dishonest means, and being brought before a 
Court of summary jurisdiction, it appears to such Court that 
there are reasonable grounds for believing that he is getting 
his livelihood by dishonest means ; or if, 

M4 & 35 Vict. c. 112, f. 8, and 8. 20, which defines the word <' crime'* em^ 
.ployed in 8. 8. 

' Viz., 1. Uttering false or counterfeit coin. 2. Possessing counterfeit gold or 
silver coin. 3. Obtaining goods or money by false pretences. 4. Conspiracy to 
defraud. 5. Being found by night armed with intent to break into a dwelling- 
house. 6. Being found by night, without lawful excuse, with housebreaking 
implements. 7. Being found by night with face blackened, &c., with intent to 
commit felony. 8. Being found by night in any dwelling-house or building with 
intent to commit felony. 

* 34 & 35 Vict. c. 112, ss, 7, 20. 

* ScQ Note 2, 9upra. 
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(i.) on being charged with any offence punishable on in- 
dictment or summary conviction, and on being required by 
a Court of summary jurisdiction to give his name and 
address, he refuses to do so, or gives a false name or false 
address ; or if 

(e.) he is found in any place, whether public or private, 
under such circumstances as to satisfy the Court before 
whom he is brought that he was about to commit or to aid 
in the commission of any offence punishable on indictment 
or summary conviction, or was waiting for an opportunity to 
commit or aid in the commission of any offence punishable 
on indictment or summary conviction ; or if 

{d,) he is found in or upon any dwelling-house, or any 
building, yard, or premises, being parcel of or attached to 
such dwelHng.house, or in or upon any shop, warehouse, 
counting-house, or other place of business, or in any garden, 
orchard, pleasure-ground, or nursery ground, or in any 
building, or erection in any garden, orchard, pleasure- 
ground, or nursery-ground, without being able to account to 
the satisfaction of the Court before whom he is brought for 
his being found on such premises. 

Abtiole 21. 
punishment of pebsons undeb sixteen yeabs of aqe. 

^Whenever any offender who, in the judgment %f the 
Court, justices, or magistrate before whom he is charged, is 
under the age of sixteen years is convicted, on indictment 
or in a summary manner, of an offence punishable with 
penal servitude or imprisonment, and is sentenced to be 
imprisoned for the term of ten days or a longer term, the 
Court, justices, or magistrate may also sentence him to be 
sent at the expiration of his period of imprisonment to a 
certified reformatory school, and to be there detained for 
a period of not less than two years and not more than five 
years, 

A youthful offender under ten is not to be so directed to be 

» 29 & 30 Vict. c. 117,8. U. 
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sent to a reformatory school niiless he has been preyionsly 
charged with some crime or offence punishable with penal 
seryitnde or imprisonment, or is sentenced by a judge of 
assize or court of general quarter or quarter sessions. 

Article 22. 
punishment op misdemeanobs. 

^ Every person convicted of a misdemeanor for which no 
special punishment is provided by law is liable to fine and 
imprisonment without hard labour (both or either), and to 
be put under recognizances to keep the peace and be of good 
behaviour at the discretion of the Court. 

^Whenever any person convicted of misdemeanor is 
sentenced to imprisonment without hard labour, the Court 
or judge before whom such person has been tried may order, 
if such Court or judge thinks fit, that such person shall be 
treated as a misdemeanant of the first division. 

^Any person convicted of any indictable misdemeanor 
punishable under any one of the Criminal Law Consolidation 
Acts, 1861, may, in addition to or in lieu of the punishment 
by such Act provided, be fined and required to enter into his 
own recognizances, and to find sureties (both or either) for 
keeping the peace and being of good behaviour, but no 
person may be imprisoned for more than one year for not 
finding such sureties. 

Article 23. 
cumulative punishments. 

^Wherever sentence is passed for felony on a person 
already imprisoned under sentence for another crime, the 
Court may award imprisonment for the subsequent offence 

» 1 Rum. Cr. 92 ; i?. v. Dunn, 12 Q. B. 1041. 

* 28 & 29 Vict. c. 129, 8. 67. 

* 24 & 25 Vict. c. 96, s. 117 ; Ibid. c. 97, a. 73 ; Ibid. c. 98, s. 51 ; Ibid. c. £9, 
B. 38 ; Ibid. c. 100, s. 71. The provisions of these Acts will be found in Parts V. 
nnd VI. of the Digest. 

* 7 kB Qeo. 4, c. 28, s. 10. When felonies as a rule were capital, there could 
be no cumulative sentences in regai'd of them, whether they were charged in 
different indictments or in different counts of the same indictment. If they were 
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to commence at the expiration of the imprisonment to which 
Bnch person was preyionsly sentenced. When such a person 
is already under sentence either of imprisonment or trans- 
portation, the Court, if empowered to pass sentence of penal 
servitude, may award such sentence for the subsequent 
offence, to commence at the expiration of the imprisonment 
or penal seryitude to which such person was previously 
sentenced, although the aggregate term of imprisonment or 
penal servitude respectively may exceed the term for which 
either of those punishments could be otherwise awarded. 

^ When an offender is convicted of more misdemeanors 
than one, he may be sentenced to a separate punishment for 
each offence, and the Court may, if it thinks fit, direct that 
the one punishment shall not begin until the other has been 
undergone. 

charged in separate indictments, the prisoner having been convicted and sentenced 
on one, might plead *' autrefois attaint " to any subsequent charge. There was 
no use in passing two sentences of death upon him (see Chitty's Criminal Law, 
463). If two felonies were charged in one indictment, the prosecutor was put to 
his election — as indeed he still is. When death ceased to be the punishment for 
felonies as such (7 & 8 Geo. 4, c. 28, s. 7) it was necessary to make provision 
for the punishment of persons already under sentence. Hence the provision in 
the text. Cumulative punishment in cases of misdemeanor depends on the common 
law principles. 

» Opinion of the judges in Wilkes's Case, 19 St. Tr. 1132-3, and see S. v. 
Castrot L. R. 5 Q. B. D. 490. In the case of Renwick Williams (1 Leach, 529, 
A.D. 1790) cumulative sentences, amounting in all to six years* imprisonments, 
were passed upon three indictments for similar offences. 
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OHAPTEB m. 

» GENERAL EXCEPTIONS. 
Abtigle 24. 

DEFINITIONS SXTBJEOT TO EXCEPTIONS. 

EvEBT definition of any crime hereinafter contained is sub- 
ject to the following general exceptions, except in the cases 
in which the contrary is expressed: — 

Abtigle 25. 
ohildben x7ndeb seyen. 

' No act done by any person under seven years of age is a 
crime. 

Abtiole 26. 

cmldben between seyen and foubteen. 

^ No act done by any person oyer seven and under fourteen 
years of age is a crime, unless it be shewn affirmatively that 
such person had sufficient capacity to know that the act was 
wrong. 

Abtigle 27. 

insanity. 

^ No act is a crime if the person who does it is at the time 
when it is done prevented [^either by defective mental power 
or] by any disease affecting his mind 

(a.) from knowing the nature and quality of his act ; or, 

> See 2 Hist. Cr. Law, chs. XTiii.» xix. pp. 94-186. See Draft Code, Pt. III. 
88. 19-70. 

« 1 Hale, P. C. 27-8 ; 1 Russ. Cr. 7 ; Draft Code, 8. 2t). 

' B. V. Oven, 4 C. & P. 236 ; and see cases collected 1 Russ. Cr. 7-10 ; Draft 
Code, 8. 20. 

* The whole subject is discussed at full length in 2 Hist. Cr. Law, ch. xix. 
pp. 124-196. Cf. Draft Code, s. 22. 

* The parts of the article bracketed are doubtful. 
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(i.) from knowing that the act is ^wrong ; [*or, 

(c) from controlling his own conduct, unless the absence 

of the power of control has been produced by his own 

default.] 
But an act may be a crime although the mind of a person 

who does it is affected by disease, if such disease does not in 

fact produce upon his mind one or other of the effects above 

mentioned in reference to that act. 

lUusircUions* 

(1 ) A kills B under an insane delusion that he is breaking a jar. A's 
act is not a crime. 

(2.) A kills B knowing that he is killing B, and knowing that it is 
wrong to kill B ; but his mind is so imhecile that he is unable to form 
such an estimate of the nature and consequences of his act as a person of 
ordinary intelligence would form. A's act is not a crime if the words 
within the first set of brackets are law. If they are not it is. 

(3.) A kills B knowing that he is killing B, and knowing that it is 
illegal to kill B ; but under an insane delusion that the salvation of the 
human race will be obtained by his execution for the murder of B, and 
that God has commanded him (A) to produce that result by those means. 
A's act is a crime if the word *' wrong " has the second of the two meanings 
ascribed to it in the note. It is not a crime if the word " wrong " has the 
first of those two meanings. 

(4.) A suddenly stabs B under the influence of an impulse caused by 
disease, and of such a nature that nothing short of the mechanical restraint 
of A's hand would have prevented the stab. A's act is a crime if (c) is not 
law. It is not a crime if (c.) is law. 

(5.) A suddenly stabs B under the influence of an impulse caused by 
disease, and of such a nature that a strong motive, as, for instance, the fear 
of his own immediate death, would have prevented the act. A's act is a 
crime whether (c.) is or is not law. 

(6.) A permits his mind to dwell upon and desire B's death ; under the 
influence of mental disease this desire becomes uncontrollable, and A kills 
B. A's act is a crime whether (c.) is or is not law. 

(7.) A, a patient in a lunatic asylum, who is under a delusion that his 
finger Ib made of glass, poisons one of his attendants out of revenge for his 
treatment, and it is proved that the delusion had no connection whatever 
with the act. A's act is a crime. 



. ' The word " wrong " is variously interpreted as meaning : — 1. Morally wrong. 
3. illegal. The practical effect of these differences is shown in lUostrations (4), 
(5), and (6). 

' The parts of the article bracketed are doubtfal. 
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AllTICLE 28. 
PRESUMPTION OF BkNITX. 

^ Every person is presumed to be sane, and to be responsible 
for his acts. The burden of proving that he is irresponsible 
is upon the accused person ; but the jury may have regard 
to his appearance and behaviour in court. 

Abticle 29. 
dbx7kkenness. 

^ Voluntary drunkenness is not regarded as a disease 
affecting the mind within the meaning of Article 27 ; but 
involuntary drunkenness, and diseases caused by voluntary 
drunkenness, fall, so far as they affect the mind, within that 
Article. 

If the existence of a specific intention is essential to the 
commission of a crime, the fact that an offender was drunk 
when he did the act which, if coupled with that intention, 
would constitute such crime, should be taken into account by 
the jury in deciding whether he had that intention. 

Illustrations. 

(1.) 'A, in a fit of voluntary drunkenness, shoots B dead, not knowing 
what he does. A's act is a crime. 

(2.) 'A, under the influence of a drug fraudulently administered to him, 
shoots B dead, not knowing what he does. A's act is not a crime. 

(3.) * A, in a fit of delirium tremens caused by voluntary drunkenness, 
kills B, mistaking him for a wild animal, attacking A. A's act is not 
a crime. 

(4.) ^ A is indicted for inflicting on B an injury dangerous to life with 
intent to murder B. The fact that A was drunk when he inflicted the 
injury ought to be taken into account by the jury in deciding whether A 
intended to murder B or not. 



1 B. T. Oxford, 9 C. & P. 525 ; i{. y. St<^kn, 3 C. & K. 185 ; Draft Code, 8. 22. 
' 1 Hale, P. C. 32-3. lllustrationa (1), (2), and (3), are founded on this 
passage. 
• A T. Cruae, 8 C. & P. 546, 
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Article 30. 
married women. 

^ If a married woman commits a theft or receives stolen 
goods knowing them to be stolen in the presence of her 
hnsband she is presumed to have acted under his coercion^ 
and such coercion excuses her act ; but this presumption may 
be rebutted if the circumstances of the case shew that in 
point of fact she was not coerced. 

It is uncertain how far this principle applies to felonies in 
general. 

It does not apply to high treason or murder. 

It probably does not apply to robbery. 

It applies to uttering counterfeit coin. 

It seems to apply to misdemeanors generally. 

Article 81. 
compulsion. 

'^ An act which if done willingly would make a person a 
principal in the second degree or an aider and abettor in a 
crime, may be innocent if the crime is committed by a num- 
ber of offenders, and if the act is done only because during 
the whole of the time in which it is being done, the person 
who does it is compelled to do it by threats on the part of 
the ^ offenders instantly to kill him or do him grievous bodily 

» 1 Hale, p. C. 45 ; 1 Hawk- P. C. 4 ; R, v. Hughes, 1 Ran. Cr. 41 ; 5. r. 
Atkinson, 1 Rusa. Cr. 47 ; R, v. Smithy D. it B. 553 ; A r. Archer, R. & M. 143 j 
R, T. Brooks, Dear. 184 ; R, v. Wardroper, Bell, C. C. 249. Ai to felonies in 
general, Bee 1 Russ. Cr. 32-4. As to. high treason, murder, and rohbery, see 1 
Hale, P. C. 45 ; Dalton, c, 157 j 1 Hawk. P. C. 4; R, v. Buncombe, 1 Cox, C. C. 
183 ; but as to robbery, see Mr. Carrington's argnment in R. y. Crwe, 8 C. & P. 
556. In R. Y. Torpey, Mr. Russell Gnmey, Recorder of London, held that the 
doctrine applied to robbery, 12 Cox, C. C. 48-9; cf. Draft Code, s. 23. As to 
misdemeanors in general, see note to R. y. Price, 8 C. & P. 20 ; and 1 Russ. Cr. p. 
145, note (b), 5th ed. ; see too R, y. Torpey, 12 Cox, C. C. 48>9. As to uttering, 
see R. Y. Price, 8 C. & P. 19. As to false swearing, J2. y. Dusks, 1 Russ. Cr. 16. 
As to the general doctrine, see Note I. The principle is not affected by the Married 
Women's Property Act, 45 & 46 Vict. c. 75» 

* Draft Code, s. 23. 

' 1 Hale, P. C* 43-4, 49, and see Ulnstrations. 
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harm if he refuses ; but threats of future injury^ or the com- 
mand of any one not the husband of the offender^ do not 
excuse any o£fence. 

Illtistrations, 

(1.) ^ Ay B, and C, engaged in a rebellion, force D to join the rebel army 
and to do duty as a soldier by threats of death continuing during the whole 
of his service. D's act is not a crime. 

(2.) ' A mob employed in breaking threshing machines force several 
persons to go with them, and force each person to give each threshing 
machine a blow with a sledge hammer; A, one of the persons so forced, 
rans away as soon as he can. A's act is not a crime. 

Abticle 32. 

KE0E88ITY. 

An act which would otherwise be a crime may be excused 
if the person accused can shew that it was done only in 
order to avoid consequences which could not otherwise be 
ayoided, and which, if they had followed, would have inflicted 
upon him or upon others whom he was bound to protect in- 
evitable and irreparable evil, that no more was done than 
was reasonably necessary for that purpose, and that the evil 
inflcted by it was not disproportionate to the evil avoided. 

Illttstrations, 

(1.) ' A, the Governor of Madras, acts towards his council in an arbitrary 
and.illegal manner. The council depose and put him under arrest, and 
assume the powers of government themselves. This is not an offence if the 
nets done by the ooundl were the ouly means by which irreparable mischief 
to the establishment at Madras could be avoided. 



» B. V. M'GrotDth€t', 18 St. Tr. 394 Ca.D- 1746). 

* S. V. CnUchleyf 5 C. & P. 133. The report says nothing as to the nature of 
the force. Probably it was by threats of personal violence. It is singular that 
the law upon this subject should be so very meagre. The subject is treated at 
some length in 1 Hale, cc. vii., viii., and ix., pp. 43~52, but in a very unsatis- 
factory way. It would seem that in all common cases the fact that a crime is done 
unwillingly and in order to avoid injury, ought to affect rather the punishment 
than the guilt. 

' M. V. Strattot^ ^ Others, 21 St. Tr. 1045 ; see Lord Mansfield's judgment, pp. 
1222-6. 
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(2.) ^ A and B, swimming in the sea after a shipwreck, gets hold of a 
plank not large enongh to support both ; A pushes off B, who is drowned. 
This is not a crime. 

Artiole 33. 
ignorance op law. 

^ The fact that an offender is ignorant of the law is in no 
case an excnse for his offence, but it may be relevant to the 
question whether an act which would be a crime if accom- 
panied by a certain intention or other state of mind, and not 
otherwise, was in fact accompanied by that intention or 
state of mind or not. 

^ In intei^reting a statute which makes unlawful a con- 
tinuous act which till the statute passed was not unlawful^ 
it is to be presumed that the legislature intended to allow a 
reasonable time for the discontinuance of the act so made 
unlawful, and the ignorance of the agent that the statute 
had been passed, is a fact relevant to the question whether 
his discontinuance of it was within such reasonable time or 
not. 

IUu8tratio7i8» 

(1.) ^ A,a foreigner unacquainted with the Uw of England, kills B in a 

duel in England. A*s act is murder although he may have supposed it to 
he Uwful. 

(2.) ^ A, a poacher, sets wires for game, which are taken hy B, a game- 



* Bacon's Maxims, No. 5. The case has actually occured in the United States. 
See CoTnmonwealth y. Hotms^ 1 Wall. Jr. 1, quoted at length in Wharton on Homi- 
cide, s. 560. In this case shipwrecked sailors and passengers escaping in a boat 
which could not hold all, the sailors threw some of the passengers overboard. The 
Court held that the passengers ought to hare been preferred to the sailors, unless 
the presence of all the sailors was required for the common safety, but " under 
any circumstances it was held the proper method of determining who was to be 
the first victim out of the particular class was by ballot." I doubt whether an 
English Conrt would take this view. It would be odd to say that the two men 
on the raft were bound to toss up as to which should go. 

« Draft Code, 24. 
• ' See Illustration 3. See also Thomp8(m v. Farrer^ L. R. 9 Q. B. D. 444. 

♦ Ex parte Barronct, 1 E. & B. 1. 

• jB. ▼. ffale, 3 C. & P. 409. In 5. v. Seedy Car. & Mar. 308, Coleridge, J., 
said : " Ignorance of the law cannot excuse any person, but at the same time when 
the question is with what intent a person takes, we cannot help looking into 
their state of mind, as if a person takes what he believes to be his own it is im- 
possible to say he is guilty of felony. 
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keeper, under the authority of an Act of Parliament (5 Anne, c. 14, s. 4), 
of the existence of which A is ignorant. A forcibly takes the wires from 
B, and is tried for robbery. His ignorance of the Act is relevant to the 
question whether he took the w^ires under a claim of right. 

(3.) ^ A is in command of a ship on a voyage, which during its continu- 
ance is rendered unlawful by the passing of the kidnapping Act, 1872 
(35 & 36 Vict. c. 19), but A was not aware that the Act had been passed 
till a considerable time afterwards, and he continued his voyage in igno- 
rance of the Act. The fact of A's ignorance is relevant to the question 
whether the particular voyage in which A was engaged was one to which 
the Act was intended by the legislature to apply. 

Abtigle 34. 
ignobanoe of fact. 

An alleged offender is in general deemed to have acted 
under that state of facts which he in good faith and on 
reasonable grounds believed to exist when he did the act 
alleged to be an offence, 

provided that, when an offence is so defined by statute that 
the act of the offender is not a crime unless some indepen- 
dent fact co-exists with it, the Court must decide whether it 
was the intention of the legislature that the person doing the 
forbidden act should do it at his peril, or that his ignorance 
as to the existence of the independent fact, or his mistaken 
belief in good faith and on reasonable grounds that it did 
not exist, should excuse him, 

provided also that voluntary or negligent ignorance of any 
such fact is no excuse for any such offence, 

provided also that in cases of the infliction^ of bodily 
harm or restraint for the purpose of arresting or retaking a 
person honestly and reasonably but erroneously- supposed to 
be liable to be arrested or retaken, the person inflicting such 
harm or restraint is not justified by such belief unless the 
state of facts in the existence of which he erroneously 
believed would, if it had really existed, have made it his 
legal duty to act as he did, or would have been such as to 
make his conduct an act of defence of his person or habita* 
tion. 

» Bwms V. NotceU^ L. R. 5 Q. B. D. 444. 
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Jlhistrations, 

(1.) ^ A, under an insano delusion, kills B. If the delutfion is such that 
its truth would justify him in doing so, his act is not a crime. The delu- 
sion would also be eyidence that A did not know he was doing wrong even 
if its truth would not justify the act. 

(2.) ' A, making a thrust with a sword at a place where, upon reasonable 
grounds, he supposes a burglar to be, kills a person who is not a burglar. 
A is in the same situation as if he had killed a burglar. 

(3.) ' A abducts B, a girl under fifteen years of age, from her father's 
house, believing in good &ith and on reasonable grounds that B is eighteen 
years of ago. A commits the offence of abduction, although if B had been 
eighteen years of age she would not have been within the statute. 

(4.) * A, in the last illustration, abducts B, in ignorance of her age, and 
without making any inquiry about it A commiits the offence of abduction. 

(5.) ° A received into her house, not being a registered lunatic asylum, 
several persons to be medically treated, being persons who were iu fact 
lunatics though A honestly believed on reasonable grounds that they were 



» 2{acN(tghten*3 Case, 10 CI. & Fin. 200. 
« LeveVs CasCy 1 Hale, 474. 

* i?. V. PHnce, L. R. 2 C. C. R. 151. 

* JR. T. Prince, Ibid. See judgment of Brett, J., p. 169, and see p. 174. It lias 
been doubted whether a person commita bigamy who contracts a second marriage 
under a bond fide belief that the first husband or wife is dead. In R. v. TwiMr, 
9 Cox, C. G. 145, Martin, B., directed a jury that if a woman had an honest belief 
that her husband was dead she was not guilty of bigamy, and this ruling was 
followed by Cleasby, B., in. i?. v. Norton, 11 Cox, C. C. 670. In /?. v. Gibbons, 
12 Cox, C. C. 237, Brett, J., after consulting Willes, J., held (says the report) 
^* that a bond fide belief that the husband was dead was no defence, unless the seven 
years had passed.'' In that case, however, the '* bond fide belief" appears to have 
arisen solely from the fact that the woman had not heard of her husband for up- 
wards of six years. It was thus a gratuitous belief, founded on ignorance. It 
seems to me that if the belief was founded on positive evidence the case would be 
otherwise. Suppose, e.g., a woman saw her husband fall overboard in the middle 
of the Atlantic, and saw a boat go out to search for him, and return without him ; 
suppose that she took out administration to his estate, heard nothing of him for 
five years, and then married again, would she be guilty of bigamy if by some 
strange chance he had escaped ? Surely not. I am informed that this view was 
taken by Denman, J., and Amphlett, J.A., in a case of B. v. Moore, tried at Lin- 
coln Spring Assizes, 1877. I think the proviso in 24 & 25 Vict. c. 100, s. 57 
(Art. 257), ought clearly to be read not as excluding the general common law 
principle stated in this Article, but as supplementing and completing it, by pro- 
viding that a second marriage, after seven years' ignorance as to the life of the first 
husband or wife, shall not be criminal, although the party so marrying has no 
positive reason to believe, and perhaps does not believe, that the absent person is 
dead. 

* H, V. Bishop, L. R. 5 Q. B. D. 259. 
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not lunatics but sufferers under other disorders. Notwithstanding such 
belief A committed on offence against 8 & 9 Vict. c. 100, s. 14. 

(6.) ^ A, a constable, honestly and on reasonable grounds believing B to 
have committed murder and not being able otherwise to arrest him shoots 
at him and kills him. A is justified. If A had been a private person 
his net would have been manslaughter at least. 

(7.) *B, pretending by way of a practical joke to be a robber, presents 
an empty, pistol at A and demands his money. A, believing that B really 
is a robber, kills B. A is justified. 

(8.) (Submitted.) A breaks into B's house in Cornwall, at 5.45 a.h., 
local mean time, supposing that it is past six, but forgetting that A*s watch 
is set to London time. A commits burglary. 



» 2 Hale, P. C. 82, 85. 
8 1 Hale, P. C. 474. 
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CHAPTEE IV. 

PABTIE8 TO THE COMMISSION OF CBIMES-PBISCIPAL ASD 

ACCESSORY, 

Abtiolb 35. 
pbikoipals in fibst degree. 

^Whoeyeb actually commits, or takes part in the actual 
commission of a crime, is a principal in the first degree, 
whether he is on the spot when the crime is committed or 
not ; and if a crime is committed partly in one place and 
partly in another, every one who commits any part of it at 
any place is a principal in the first degree. 

Illustrations, 

(1.) 'A lays poison for B^ which B takes in A's absence. A is a 
principal in the first degree. 

(2.) ^ A steals goods from a ship, and lays them in a place at some dis- 
tance, whence B, by previous concert, carries them away for sale. A and 
B are both principals in the first degree. 

Abticle 36. 

innocent agent. 

Whoever commits a crime by an innocent agent is a 
principal in the first degree. 

lUustrations, 

(1.) ' A tells B, a child under seven, to bring him money belonging to 
G. B does so. A is a principal in the first degree. 



» 2 Hist. Cr. Law, ch. xxii. pp. 221-241 ; Draft Code, ss. 71-74. 

' Foster, 347-50, gives the history of the distinction between principals in the 
first and second degree. See also Hale, ch. xzii. 1 P. C. 233 ; ch. zzziv. 1 P. C. 
435, and ch. Iv. (612). 

* Foster, 349, says simply that A is *' a principal " without mentioning the 
degree, but as no one has " aided '' or *' abetted," it would seem that he must be 
a principal in the first degree. 

* jB. v. Kelly, 2 C. & K. 379. 

* R, V. ManUy, 1 Cox, C. C. 104. 
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(2.) ' A, knowing a note to be forged, asks B, who does not know it to bo 
forged, to get it changed for him. B does so, and gives A the money. A 
is a principal in the first degree. 

(3.) ^ B, in the last illustration, knows that the note is forged. A is an 
accessory before the fact. 

Abticlb 37. 
principals in the second degree. 

^ Whoever aids or abets the actnal commission of a crime, 
either at the place where it is committed, or elsewhere, is a 
principal in the second degree in that crime. 

* Mere presence on the occasion when a crime is com- 
mitted does not make a person a principal in the second 
degree, oven if he neither makes any effort to prevent the 
offence or to canse the offender to be apprehended, but 
such presence may be evidence for the consideration of 
the jury of an active participation in the offence. 

When the existence of a particular intent forms part of 
the definition of an offence, a person charged with aiding or 
abetting the commission of the offence much be shewn to 
have known of the existence of the intent on the part of the 
person so aided. 

Illustrations, 

(1.) '^ A, B, C, and D go out with a common design to rob. A commits 
the robbery ; B stands by ready to help ; C is stationed some way off to 
give the alarm if any one comes. A is a principal in the first degree, B, C, 
and D are principals in the second degree. 

(2.) 'B is indicted for inflicting on G an injury dangerous to life with 
intent to murder. A is indicted for aiding and abetting B. A must be 
shewn to have known that it was B*s intent to murder C, and it is not 
enough to shew that A helped B in what he did. 



* B. V. Palmer^ 1 Russ. Cr. 53. 
« S. V. SoareSf R. & R. 25. 

' See cases in 1 Russ. Cr. 49-50. S. r. Keily, R. & R. 421, perhaps marks the 
limit between a principal in the eocond degree and an accessory. In that case B 
stole horses and brought them to A, who was waiting half a mile off ; A and B 
then rode away on them. It was held that A was an accessory before the fact. 
The distinction is now of no importance. 

* 7?. V. Coney and Others, L. R. 8 Q. B. D. 534. See especially the judgment of 
Cave, J., 53«-43. 

• Foster, 350. 

• i?. r. Crvse, 8 C. & P. 546. 
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Article 38. 
common pt7bp0be. 

^ When several persons take part in the execution of a 
common criminal purpose, each is a principal in the second 
degree, in respect of eyery crime committed hy any one of 
them in the execution of that purpose. 

If any of the ofifenders commits a crime foreign to the 
common criminal purpose, the others are neither principals 
in the second degree, nor accessories unless they actually 
instigate or assist in its commission. 

Illustrations, 

(1.) ' A constable and his -assistants go to arrest A at a house in which 
are many persons. B, G, D, and others come from the house, drive the 
constable and his assistants off, and one of the assistants is killed, either 
by B, 0, D, or one of their party. Each of the party is equally responsible 
for the blow, whether he actually struck it or not. 

(2.) ' Three soldiers go to rob an orchard. Two get into a fruit tree. 
The third stands at the door with a drawn sword, and stabs the owner, 
who tries to arrest him. The men in the tree are neither principals nor 
flccessories, unless all three came with a common resolution to overcome 
all opposition. 

(3.) * Smugglers fight with revenue officers. In the fight a smuggler 
firos a gun which kills another smuggler. The gun was not fired at any 
of the revenue officers. The man who fired the gim is responsible for the 
act, but not his companions. 

(4.) ^ Two parties of persons fight in the street about the removal of 
goods to avoid a distress. One of the persons engaged kills a looker-on, 
totally unconcerned in the affray. The other persons present are not 
responsible for his crime. 

(5.) * Two persons go out to conunit theft. One, unknown to the other, 
put a pistol in his pocket, and shoots a man with it. The other person is 
not responsible for the shot. 



* See cases referred to in the Uiustratioiis. See also Fost. 350-2 ; 1 Russ. Cr. 
65-6, 737-^, 742-6. 

* Sltsinghwrst House Case^ Ist Resolution ; 1 Hale, P. C. 462. 

' Phmvnef's Case^ Foster, 353. More fully reported in Kelynge, 155 (edition 
of 1873). Lord Holt in his judgment fully explains the whole lav. 
« Ibid. 352. 
■ R, V. Hodgson attd Others, 1 Leach, 6. 

* Per Park, J., Duffey's Case, 1 Lew. 194. 
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(6.) ^ Three persons go out to practise with a rifle aud manage their 
practice so carelepsly that a person is killed by a shot fired by one of them : 
all are guilty of manslaughter. 



Abticle 39. 
agoessobies befobb the fact. 

^An accessory before the fact is one who ^directly or 
indirectly counsels^ procures, or commands any person to 
commit any felony or piracy * which is committed in conse- 
quence of such counselling, procuring, or commandment. 

Every one who would have been an accessory before the 
fact if the crime committed, procured, or commanded had 
been a felony, is a principal if that crime is misdemeanor. 

Knowledge that a person intends to commit a crime, and 
conduct connected with and influenced by such knowledge, 
is not enough to make the person who possesses such know- 
ledge, or so conducts himself, an accessory before the fact to 
any such crime, unless he does something to encourage its 
commission actively. 

Illustrations, 

(1.) ^ A supplies B with corrosive sublimate, knowing that B means to 
use it to procure her own abortion, but being unwilling that she should 
take the poison, and giving it to her because she threatened to kill herself 
if he did not. B does so use it and dies. Even if B is guilty of murdering 
herself, A is not an accessory before the fact to such murder. 

(2.) * B and G agree to fight a prize fight for a sum of money ; A, know- 
ing of their intention, acts as stakeholder. B and G fight, and is killed. 
A is not present at the fight and has no concern with it except being stake- 
holder. Even if in such a case there can be an accessory before the fact, 
A is not accessory before the fact to the manslaughter of C. 



» jB. v. Salmon, L. R. 6 Q. B. D. 79. 

< 1 Hale, P. C. 615 ; 2 Hawk. P. C. 442 ; 1 Rau. Cr. 49-77. As to principals 
aud accewories in forgery, see 2 Russ. Cr. 790. In the following Articles I use 
the word *' instigate " as equivalent to ** counsel, procure, or command." Draft 
Code, s. 71. 

» 12. V. Cooper, 5 C. & P. 535-7. 

• 11 & 12 Will. 3, c. 7, s. 9. 

• £. V. FretweUf L & 0. 161. Contrast with this S. t. Mussell, 1 Moodj, 356. 

• i?. V. lUylor, L. R. 2 C. C. R. 147. ^ .^ 
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Abtiole 40. 

WHERE OBIME SUOGESTBD 18 COMMITTED IN A DIFFERENT WAY. 

^ When a person instigates another to commit a crime, and 
the ^rson so instigated commits the crime which he was 
instigated to commit, but in a different way from that in 
which he was instigated to commit it, the instigator is an 
accessory before the fact to the crime. 

lHustraHon, 

A advises B to murder G by- shooting, B murders G by stabbing, A is 
aocessorj before the fact to the murder of G. 

Artiole 41. 
where crime oommteted is probable 0on8eqtjen0e of 

GRIME SUOGESTED. 

^ If a person instigates another to commit a crime, and the 
person so instigated commits a crime different from the one 
which he was instigated to commit, bnt likely to be cansed 
by snch instigation, the instigator is an accessory before 
the fact. 

Illustrations. 

(1.) 'A describes G to B, and instigates B to murder G. B murders D, 
whom he believes to be G, because D corresponds with A's description of 
G. A is accessory before the fact to the murder of D. 

(2.) 'A instigates B to rob G, B does so, G resists and B kills G. A is 
accessory before the fact to the murder of G. 

(3.) ^ A advises B to muider G (B's wife) by poison. B gives G a 
poisoned apple, which G gives to D (B*8 child). B permits D to eat the 
apple, which it does, and dies of it. A is not accessory to the murder 
ofD. 



> Foster, 369-70 ; Draft Code, 8. 72. 

• Ibid. 370 ; Ibid. s. 72. 
» Foster, 370. 

* Saundet^ Casey Plowd. 475 ; 1 Hale, P. C. 431. This decision is of higher 
authority than Foster's dicta ; and marks the limit to which thej extend, if it 
does not throw some donbt on them. 
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Abtiolk 42. 
"whebb insnaation 18 countermanded. 

^ If an accessory before the fact countermands the execution 
of the crime before it is executed, he ceases to be an acces- 
sory before the fact, if the principal had notice of the 
countermand before the execution of the crime, but not 
otherwise. 

Illustration. 

^A advises B to murder C, and afterwards, by letter, withdraws his 
advice. B does murder C. A is not an accessory before the fact if his 
letter reaches B "before he murders C ; but he is if it arrives afterwards, 

Abtiole 43. 

INSTIGATION TO COMMIT A CBIME DIFFEBENT FBOM THE ONE 

COMMITTBD. 

^When a person instigates another to commit a crime, 
and the person so instigated commits a different crime, the 
instigator is not accessory before the fact to the crime so 
committed. 

lUustrcUion, 

» A instigates B to murder 0, B murders D, A is not accessory before the 
fact to the murder of D. 

Abticlb 44« 

ACCESSOBIES AND PBINCIPALS IN SECOND DE0BEB TREATED AS 

PBINdPALS IN FIB8T DEGBEB. 

^Accessories before the faot^ principals in the second 
degree, and principals in the first degree in any felony, 

> 1 Hale, P. C. 618. In the case supposed the instigator would probably have 
committed the offence of inciting to the commission of a crime (Art. 47), though he 
would not be an accessory before the fact. It may also be doubted whether this 
doctrine would extend to the case of a man who did his best to countermand his 
advice, but failed, as by an accident in the course of post, &c 

• Cf. Draft Code, s. 72. 

• Foster, 369, s. 1. 

« 24 & 25 Vict, c 94, s. 2, as explained by S. v. EvgheSj Bell, G. C. 242. 
The section referred to applies only to cases in which a felony has been com- 
mitted, and does not affect the common law offence of inciting to commit a felony 
(Art. 47). 2?. V. Gregory^ L. R. 1 a C IL 77i 
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are each considered as haying committed that felony, and 
each may be indicted, tried, convicted, and punished as 
if he alone and independently had committed the felony; 
although any other party to the crime may haye been ac- 
quitted. 

Abtiole 45. 
accessories autfeb the fact. 

^ Eyery one is an accessory after the fietct to felony who 
knowing a felony to haye been committed by another, re- 
ceives, comforts, or assists him, ^ in order to enable him to 
escape from punishment; 

or rescues him from an arrest for the felony ; 

or haying him in custody for the felony, intentionally and 
voluntarily suffers him to escape ; 

or opposes his apprehension, 

Provided that a married woman who receives, comforts, or 
relieves her husband knowing him to have committed a 
felony, does not thereby become an accessory after the fact. 

Abtiole 46. 

px7nishment 07 a00e8sobie8 a7teb the fact in general 
and under the consolidation acts. 

8 Every accessory after the fact to any felony is guilty of 
% substantive felony for which he may be convicted, whether 
the principal felon has or has not been previously convicted, 
or is or is not amenable to justice, and for which he may be 
indicted either together with the principal felon or alone 
(except where it is otherwise specially enacted). 

1 1 Rnsfl. Cr. 63-6 ; 1 HAle, P. C. 618-20 ; 2 Hawk. P. C. Bk. II. c. 29 ; Draft 
Code, 8. 73. 

* Ab to the addition of these words, see 2 Hawk. P. C. Bk. II. c. 29, as. 28-9. 

* 24 ft 25 Vict, c 94, ss. 3, 4, as interpreted by R, r. Falcon^ L. & C. 217'. 
Each of the Consolidation Acts contains a section proriding specifically that acces* 
sories before the fact, and principals in the second degree to felonies punishable 
thereby^ shall be liable to the same pnnishment as the principals. These proyi- 
slons would seem to be co-extensive in their operation with those of 24& 25 Vict, 
c 94» ss. 3, 4. See 24 & 25 Vict. c. 96, s. 98 ; Ibid. c. 97. s. 56 ; Ibid. c. 98, s. 49 ; 
Ibid. c. 99, s. 35 $ Ibid, c 100, s. 67. 

D 2 
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Every snch offender is liable, at the discretion of the 
Court, to be imprisoned for any term not exceeding two 
years, with or without hard labour, and the Court may 
require the offender to enter into his own recognizance, and 
to find sureties (both or either) for keeping the peace, in 
addition to such imprisonment ; but no such person can be 
imprisoned for not finding sureties for any period exceeding 
one year. 

^ Every accessory after the fact to any felony punishable 
under the Larceny Act, 1861 ; the Malicious Injuries to 
Property Act, 1861 ; the Forgery Act, 18&1 ; the Coinage 
Offences Act, 1861 ; or the Offences against the Person Act, 
1861 (except murder), is liable upon conviction to the 
punishments above mentioned; but offenders against the 
first, second, and third, but not offenders against the fourth 
and fifth, of the said Acts may be sentenced to solitary 
confinement in addition to the other punishments above 
mentioned. 

> 24 & 25 Vict, c 96, m, 98-117 ; Ibid. c. 97, as. 56-73 ; Ibid, c 98, m. 49-51 ; 
Ibid. c. 99, 88. 85-88 ; Ibid.c 100, ss. 85-71. 
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CHAPTEB V. 

» DEGREES IN TEE COMMISSION OF CBIME-^INCITEMBNT^ 

CONSPIBACF^ATTEMFTS. 

Abtiole 47. 

INOITEHEin? TO COMMIT A OBIME. 

'Eyeby one who incites any person to commit any crime 
commits a misdemeanor, whether the crime is or is not 
committed. 

Abtigle 48. 
oonspibaoy to commit a crime. 

' When two or more persons agree to commit any crime, 
they are gnilty of the misdemeanor called conspiracy whether 
the crime is committed or not. 

Abticle 49. 
definition 07 attempts. 

* An attempt to commit a crime is an act done with intent 
to commit that crime, and forming part of a series of acts 
which would constitute its actual commission if it were not 
interrupted. 

The point at which such a series of acts begins cannot be 
defined ; but depends upon the circumstances of each parti- 
cular case. « 

An act done with intent to commit a crime, the com- 

> 2 HiBt. Cr. Law, ch. xxii. pp. 221-241. 

' E, y. Siggins, 2 East, P. C. 5-22 ; R, y. 8i^field,Cald, 397 ; R. y. Grtgwy^ L. R. 
1 C. C. 77. In R, T. Leddington, 9 C. & P. 79, a man was charged with inciting a 
man to commit suicide, and Alderson, B., directed an acquittal, saying, ^ This is a 
case which by law we cannot try." The reasons for this direction are not giyen» 
and a note to the case does not make them clear. As to the case of R, y. Welhanij 
see Note II. 

* Mvicahy y. i^., L. R. 3 H. L. 317 ; R, y. Bunn^ 12 Cox, C. C. 316, and see case s 
collected in Roscoe, Cr. £y. 409-10. 

^ See cases referred to in Illustrations, ani Draft Code, s. 74. 
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mission of which in the manner proposed was, in fact, 
impossible, is not an attempt to commit that crime. 

The ofifence of attempting to commit a crime may be 
committed in cases in which the offender yoluntarily desists 
from the actual commission of the crime itself. 

IHustrcttiona. 

(1.) ^ A writes and sends to B a letter, inciting B to commit a felony. B 
does not read the letter. A has attempted to incite B to commit a felony. 

(2.) ^ A procnres dies for the purpose of coining bad money. A has 
attempted to coin bad money. 

(3.) ' B is a contractor for the supply of meat to a regiment. A Is B*s 
servant, and his duty is to return the surplus meat to B, after weighing 
out a certain allowance to each mess. By using a short weight, A sets 
aside, as surplus, sixty pounds instead of fifteen pounds, intending to steal 
the forty-five pounds, and return the fifteen pounds to B. A's fraud is 
discovered before he carries the meat away. A attempts to steal the forty- 
five pounds as soon as he sets aside the sixty pounds. 

(4.) ^ A, by false pretences as to the number of loaves he had delivered 
under a contract, obtains credit in account for the loaves, and would have 
been paid for them but for the discovery of the fraud. This is an attempt 
to obtain money by false pretences, as it was the last step depending on 
the defendant towards obtaining it. 

(5.) '^A procures indecent prints with intent to publish them. A has 
attempted to publish indecent prints. (Semhle.) 

(6.) * A goes to Birmingham to buy dies to make bad money. A has not 
attempted to make bad money. 

(7.) ^A having in his possession indecent prints, forms an intent to 
publish them. A has not attempted to publish indecent prints. 

(8.) ' A mistaking a log of wood for B, and intendmg to murder B, strikes 
the log of wood with an axe. A has not attempted to murder B. 

(9.) " A puts his hand into B's pocket with intent to steal whatever he 
finds there ; the pocket is empty. A has not attempted to steal from B's 
person. 



» B, V. Eansford, 31 L. T. (N.S). 488. 
' JRoberfs Caw, Dearslej, C. C. 539. 
' Chees«man*8 Case, L. & C. 140. 
4 H. V. Eagleton^ Dear. C. C. 515. 

« Dugdak v. B., 1 £. & B. 435 ; B.y. Dugdale, Dear. C. C. 64. 
' Per JenriB, C.J., in JRdberts*8 Cas«y Dearsley, C. C. 551. 
' Per BramwelL B., in JR, v. McPheraon, D. & B. 201. 

* CoUm't Casey L. & C. 471. It is submitted, however, that he has committed 
an aesanlt on B. with intent to commit a felony, Article 245 (a). 
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(10.) ^ A kneels down in front of a stack of com, and lights a ludfer 
match, intending to set the stack on fire ; but observing that he is watched 
blows it out. A has attempted to 'set fire to the stack. 

Abtiolb 50. 
attempt — ^misdebfbanob. 

Every attempt to commit an offence, whether treason, 
felony, or misdemeanor,^ is a misdemeanor, unless it is 
otherwise specially provided for. 

» R, V. Taylor, 1 F. & F. 511. 

' It is difBcult to put a case of an attempt to commit treason, as an overt act 
done with intent to commit treason w^uld generally be treason : see the next 
Chapter. In the case of treasons defined in Arts. 58 and 59 there might be an 
attempt. See manj cases collected in 1 Russ. Cr. 190, and 2 Hist. Cr. Law, 221*7. 
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PART II. 



OFFENCES AGAINST PUBLIC OBDEB— INTERNAL AND 

EXTEBNAL. 



CHAP. VI. — High Treason— .Trea- 
sonable Felonibb, and Assaults 
ON THE Queen. 

CHAP. VII. — Affrays — Unlawful 
Assemblies — Routs — Riots — 
Tumultuous Petitioninq — Un- 
lawful Drilling. 

CHAP. VIII. — Offences aqainst In- 
ternal TRANQUILLiry BY UNLAW- 



FUL Engaqements and Combi- 
nations AND Confederacies. 
CHAP. IX. — Offences against Ex- 
ternal Public Tranquillity^ 
Offences against Foreign Na- 
tions. 

CHAP. X. — Offences against Per- 
sons ON THE High Seas — ^Piracy 
— Slave-trading. 



* CHAPTER VI. 

HIGH TREASON, TREASONABLE FELONIES, AND ASSAULTS ON 

the queen. 
Article 51. 

Hian TBEASOK BY DCAaiNINa THE QXTEEN's DEATH. 

^ Every one commits high treason who forms ^nd displays 
by any overt act, or by publishing any printing or writing, an 
intention to kill or destroy the Queen, or to do her any bodily 
harm tending to death or destruction, maim or wounding, 
imprisonment or restraint. 

Abticle 52. 

WHAT AMOUNTS TO IMAGINING THE QUEEN's DEATH. 

* Every one is deemed to have formed an intention to put 

♦ See 2 Hist. Cr. Jaw, ch. xxiii. pp. 241-97, and Draft Code, Part V. 

» 25 Edw. 3. St 5, c 2; 36 Geo. 3. c. 7, 88. 1, 6; 57 Geo. 3, c. 6 ; 11 Vict, 
c. 12, 8. 2 ; and Draft Code, 8. 75. 

• Foster's Discourse of H. T. ch. i. 8. 5, pp. 195-7 ; ch. ii. ss. 3, 4, 6, pp. 211-13 ; 
Draft Code, s 75. 
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the Queen to death who forms and displays by any overt 
act an intention 

(a.) to depose the Queen from the exercise of her royal 
authority in any part of her dominions ; or 

(b.) to levy war against the Queen either in the first or in 
the second of the senses assigned to that expression in 
Article 53 ; or 

{e.) to instigate any foreigner with force to inyade this 
realm or any other of the Queen's dominions ; or 

(d.) who conspires to levy war against the Queen in the 
first or second, but not in the third, of the senses assigned 
to that expression in Article 53. 

Abtiole 53. 
high tbeason by leytina wab. 

^ Every one commits high treason who levies war against 
the Queen in any of her dominions. 

The expression " to levy war " means — 

(a.) Attacking in the manner usual in war the Queen 
herself or her military forces, acting as such by her orders, 
in the execution of their duty ; 

(b.) Attempting by an insurrection of whatever nature by 
force or constraint to compel the Queen to change her mea- 
sures or counsels, or to intimidate or overawe both Houses or 
either House of Parliament ; 

(c) Attempting by an insurrection of whatever kind to 
effect any general public object. 

But the expression " to levy war against the Queen " does 
not include any insurrection against any private person for 
the purpose of inflicting upon him any private wrong, even 
if such insurrection is conducted in a warlike manner. 

^ 25 Edw. 3, 8t. 5, c. 2 ; Foster's Discoane on H. T. ch. ii. ; as to (a.) see Foster, 
pp. 208 and 209 ; as to (6.) see s. 3 ; and see 36 Geo. 3, c. 7, s. 1, which, whilst in 
force, was a statutory recognition of Foster's doctrine ; as to (c.) s. 4 ; as to the 
proviso, see 25 £dw. 3, st. 5. c, 2, and Foster, pp. 209-10 ; see also ]^ote V., 
and Drafb Code, b. 75. 
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Abtiolb 54. 

Hian TBEASON BY ADHEBINa TO THE QUEEK's ENEMIES. 

^ Eyery one commits high treason who^ either in the realm 
or without it, actively assists a public enemy at war with the 
Queen. Bebels may be public enemies within the meaning 
of this Article. 

Abtiole 55. 

adhebenoe to a de faoto ktsa not tbeason. 

^No person who attends upon the king and sovereign lord 
of this land for the time being, in his person, and does him 
true and faithful service of allegiance in the same, or is in 
other places by his commandment in his wars within this 
land or without, is for any such act guilty of treason [even if 
the king de facto should not be king dejv/re\. 

Abticle 56. 

KILLINa THE EINO's WIFE OB SON. 

Every one commits high treason who forms and displays 



^ ♦ 



3 

by any overt act an intentHNU 

(a.) To kill the wife of a king regnant ; or, 

(b.) To kill that son of a king or queen regnant who is for 
the time being heir-apparent to the king or queen. 

Abtiole 57. 

when wobds abe tbeason. 

^ The speaking of words expressive of the intentions above 
mentioned is not an overt act within the meaning of Articles 
51, 52, and 56. 

> 25 Edw. 3, 8t. 5, c 2, as explained bj Hale, 1 P. C. 159-70. ■ An officer betray- 
ing his post is a traitor at common law, though snch offences are usually deiUt 
with under martial law ; see 1 Hale. 168. I suppose a deserter in the field who 
joins the enemy commits high treason as well as a military offence. Draft Code, 
8. 75. 

* 11 Hen. 7, c. 1 ; and see 6th Rep. C. L. C. p. 23. 

* 25 Edw. 3, St. 15, c. 2, as explained in 1 Hale, P. C. 124-129. Draft Code, 
s. 75. 

« Foster, 200-20. 
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The writing of such words is such an overt act. 

The speaking or writing of words accompanied by or 
explanatory of conduct connected with the execution of such 
intentions is such an act. 

The speaking of words of advice^ consultation, or command, 
or otherwise connected with the execution of such intentions, 
is such an act. 

Abtiolb 58. 

YIOLATma THE KINa'S WIFE, BTO. 

^ Every one commits high treason who violates (whether 
by her own consent or not) 

the wife of a king regnant ; or 

that daughter of the king or queen regnant who at the 
time is his or her eldest daughter, if she never has been 
married, and (perhaps) if she is a widow, and (probably) if 
her father or mother is alive ; or 

the wife of that son of a king or queen regnant who for 
the time being is the heir-apparent of such king or queen. 

Abtiole 59. 

EILLINa THE OHANOELLOB, ETC. 

' Every one commits high treason who slays the chancellor, 

\ 25 Edw. 3. 8t. 5, c 2, as explained bj Hale. Draft Code, s. 75. 

* It may be permissible to suggest (as mere matter of curiosity) a doubt whether 
this would now apply to all the judges of the Supreme Court or only to those who 
are not members of the Chancery Division (25 Edw. 3, st. 5, c. 2). It is enacted 
by 13 Eliz. c 2, that every one commits high treason who uses, or puts in use, in 
any place within this realm, or in any of the Queen's dominions, any bull, writing, 
instrument of absolution or reconciliation obtained from the Bishop of Rome to 
those who will be contented to forsake the due obedience to the Queen and to 
yield and subject themselves to the authority of the Bishop of Rome, or who 
willingly receives absolution or reconciliation under any such instrument. This 
enactment is printed in the Revised Statutes, but by 9 & 10 Vict. c. 59, it is re- 
pealed so far only as the same imposes the penalties of punishments therein 
mentioned. Whether the effect of this is to make the using of such bulls a 
treason which cannot be punished, I do not know, nor does it much matter. As 
the 9 & 10 Vict, c 59, iHirther provides that the repeal of the penalty is not to 
make the forbidden acts lawful, it is impossible to be quite sure that doing them 
would not be a statutory misdemeanor. As to which see 6th Rep. C. L. C. pp. 
35-41. I know not why 13 Eliz. c. 2, was not repealed simply. 
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or the treasurer^ or the king's justices of the one bench or 
the other, justices in eyre or justice of assize, and all other 
justices assigned to hear and determine being in their places 
doing their offices. 

Abticlb 60. 

punishment fob treason. 

^ Every one who is convicted of high treason must be 
sentenced to be hanged by the neck until he is dead ; but 
her Majesty may (if the offender is a man) direct, by a 
warrant signed by one of her principal Secretaries of State, 
that instead thereof such offender's head shall be severed 
from his body whilst alive. 

Abtigle 61. 

all pbindpals in treason. 

3 Every person who in the case of felony would be an 
accessory before or after the fact is in the case of high 
treason a principal traitor, ^but a person who knowingly 
comforts or receives a traitor so far partakes of the nature 
of an accessory that he cannot be tried till the principal is 
convicted. 

Abtiolb 62. 

tbeasonable felonies. 
* Every one is guilty of felony, and is liable upon conviction 

> For common law judgment, see Chitty, Crim. Law, d65«6. It was modified 
by 30 Geo. 3, c. 48| as to women (who before that Act were liable to be burnt 
alive for treason), as to men by 54 Geo. 3, c. 146, and 33 & 34 Vict, c 23, s. 31. 
The odd exception made in the parenthesis arises thus : the Act 30 Geo. 3, c. 48, 
applies only to women, and the 54 Geo. 3, c. 146, only to men. The proyiso as to 
beheading occurs in the second only. The Act of 1 870 repeals parts of the Acts of 
,1790 and 1814. It would seem, however, that the power exists at common law. 
See Foster, 269-70. The Act (31 Vict. c. 24) for executing sentence of death within 
gaols does not apply to cases of treason. Indeed ss. 2 and 16 together appear to 
exclude its operation in such cases. An execution for treason wojuld, therefore, 
it would seem, hare to be public. Sir E. Coke's Scriptural reasons for the punish- 
ment of treason may be seen in 3 Inst. 211. Cf. Draft Code, s. 75. 

* Foster, 843, and see 341-6. 

* 1 Hale, P. C. 238 ; Foster, 345-6 ; and see 2 Hist. Cr. Law. 

< 11 Vict, c 12, preamble and s. 3 (redrawn); Draft Code, s. 79 
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thereof to penal serritude for life as a maximum punishment, 
who ^ forms any of the intentions hereinafter mentioned, and 
expresses snch intention either by any overt act or by pub- 
lishing any printing or writing ; ^ that is to say, 

(a.) An intention to depose the Queen, her heirs or suc- 
cessors, from the style, honour, and royal name of the 
Imperial Grown of the United Eingdom or of any other of 
her Majesty's dominions or countries ; or 

(b.) An intention to levy war against her Majesty, her 
heirs or successors, within any part of the United Kingdom 
in order by force or constraint to compel her to change her 
measures or counsels, or in order to put any force or con- 
straint upon, or in order to intimidate or oyerawe, both 
houses or either house of Parliament ; or 

(c.) An intention to move or stir any foreigner with 
force to inyade the United Kingdom or any other her 
Majesty's dominions or countries under the obeisance of her 
' Majesty, her heirs and successors. 

^ A conspiracy to effect any of the said intentions is an 
oyert act within the meaning of this Article. 

Abtiole 63. 

INGITIKa TO HUTIKY. 

^ Every one commits felony, and is liable upon conviction 
thereof to penal servitude for life as a maximum punishment, 
the maximum alternative term of imprisonment being three 
years, who maliciously and advisedly endeavours 

(a.) to seduce any person serving in her Majesty's forces 
by sea or land from his duty and allegiance to her Majesty ; or 

(b.) to incite or stir up any such person to commit any 

^ ** Shall . . . compass, imagine, invent, devise, or intend." 
' The words ** or by open advised speaking " occur in the Act, but by s. 4 it is 
provided that no person shall be prosecuted for offences so expressed unless the 
warrant for the offender's apprehension in issued '* within two jears next after 
the passing of the Act," i.e. before April, 22, 1850. The words, I suppose, are 
therefore spent, although they are printed in the Revised Statutes. 

• Mukahy v. i?., L. R. 3 U. L. 306. 

* 37 Geo. 3, c. 70, s. 1. As to the punishment, see 7 Will. 4 & 1 Vict, c 91, 
s. 52, s. 2, 3 (S) ; Draft Code, s. 82. 
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act of mutiny, or to make or endearoxir to make any mntinons 
assembly, or to commit any traitorous or mntinons practice 
whatever. 

Abticle 64. 

ASSATTLTS ON THE QT7EEN. 

^ Every one who does any of the acts hereinafter specified is 
gnilty of a high misdemeanor, and is liable npon conviction 
thereof to be sentenced to seven years penal servitude, or to 
imprisonment with or without hard labour for any period not 
exceeding three years, and during the period of such impri- 
sonment to be publicly or privately whipped as often (not 
exceeding thrice) and in such manner as the Court directs ; 
that is to say, 

(a,) Whoever wilfully and with intent to injure the person 
of the Queen or to alarm Her Majesty, or to break the public 
peace, or so as to endanger the public peace, — 

(i.) Points, aims, or presents at or near the person of the 
Queen any ^firearm, loaded or not, or any other kind of 
arm; or 

(ii.) Discharges at or near the person of the Queen any 
loaded arms ; or 

(iii.) Discharges or* causes to be discharged any explosive 
material near the person of the Queen ; or 

(iv.) Strikes, or strikes at, the person of the Queen in ^ any 
manner whatever ; or 

(v.) Throws anything at or upon the person of the 
Queen; or 

(vi.) Attempts to do any of the things specified in (ii.) 
(iii.), (iv.), or (v.) :— 

(l.) Whoever produces or has hear the person of the Queen 

1 5 & 6 Vict. c. 51, M. 1, 2 (redtawh). I have omitted a few manifestly 
BUperfluous words. Draft Code s. 80. 

* ** Any gun, pistol, or any other description of fireanns, or of other arffii 
whatsoever.** 

' <* With any offensive weapon or in any other.'* 
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any ^ arm or destructiye or dangerous thing with intent to nse 
the same to injure the person of the Queen or to alarm Her 
Majesty. 

Abtiolb 65. 

GONTBMFTS AGAINST THE QUEEN. 

3 Every one commits a misdemeanor who is guilty of any 
contempt against the person of her Majesty, or her royal 
dignity, by means of any contumelious, insulting, or dis- 
paraging words, acts, or gestures. 

Article 66. 
solehnisma ob assistina at uabbiage 07 a member of 

THE BOTAL FAMILT. 

^ Every person commits a misdemeanor who knowingly 
or wilfully presumes to solemnize, or to assist, or to be 
present at the celebration of any marriage of any descendant 
of the body of King Q-eorge the Second, male or female 
(other than the issue of princesses married into foreign 
families), or at his or her making any matrimonial contract 
without the consent specified in 12 Geo. 3, c. 11. 

Every person committing such a misdemeanor is put out 
of the Queen's protection. His lands, tenements, goods, and 
chattels are forfeited to the Queen, and he is to be im- 
prisoned for life (perhaps, at the Queen's pleasure). 

* *' Any gim, pistol, or any other description of firearms, or of other arms 
whatsoever." 

' I have taken the words of the 7th Rep. C. C. L. Art. 2, ch. ii. s. 2, founded 
on Hawkins, P. C. bk. i. ch. vi., which contains much obsolete and even more 
indefinite and undefinable matter. See, too, 6th Rep. C. C. Art. 44, and note. 
Hawkins treats contempts against the judges of the King's Courts under this 
head. Contempt of Court seems to me hardly to be a branch of the criminal law. 

* 12 Geo. 3, c. 11. The pimishment is praemunire, as explahied by Coke, 1 
Inst. 130 a; see 7th Rep. C. C. L. p. 37. 
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CHAPTER Vn. 

AFFRAYS, UNLAWFUL ASSEMBLIES, BOUTS, RIOTS, TUMUL- 
TUOUS PETITIONING AND UNLAWFUL DRILLING. 

Abticle 67. 

SEin)INa GHALLEKGES AND PBOYOEIKa TO FIGHT. 

Eyeby one commits a misdemeanor who 

(a.) ^ Challenges any other person to fight a duel ; or, 
(6.) ^ Endeayours by words, or by writings, to provoke any 

other person to challenge the offender or to commit a breach 

of the peace. 

Abtiole 68. 

OOmO ABHED so AS TO CAUSE FEAB. 

^ Every one commits a misdemeanor who goes armed in 
public, withont lawful occasion, in such a manner as to 
alarm the public. 

Article 69. 

AFFRAY. 

^ An affray is the fighting of two or more persons in a public 
place to the terror of Her Majesty's subjects. Every affray is 
a misdemeanor. 

Article 70. 

XmLAWFUL ASSEMBLY. 

* An unlawful assembly is an assembly of three or more 
persons : — 

> S Inst. 158 ; 1 Rnss. Cr. 418 ; Draft Code, 8. 97. 

' R, V. PhUUps, 6 East, 463. It appears from the judgment in this case (pp. 
470-5) that the oOence defined in clause (6.) u only a special illustration of the 
general law as to incitement. 

* 2 Edw. 3, c. 3, paraphrased with reference to the explanations given in 1 
Hawk. P. C. 488-9. 

* 8 Inst. 158 ; 1 Russ. Cr. 406 ; Draft Code, s. 96. 

» Brook's Abt. ««Kiot"; Viner's Abt. "Riot"; Lambarde, ch. r. 172-184; 
Dalton, pp. 310-14 ; 1 Hawk. P. C. 513-16. See also Report of Criminal Code 
Commission of 1879, p. 20, and Draft Code, ss. 84, 86. 
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(a.) With intent to commit a crime by open force ; or 
(5.) With intent to carry ont any common purpose, lawful 
or unlawful, in such a manner as to giye firm and courageous 
persons in the neighbourhood of such assembly reasonable 
grounds to apprehend a breach of the peace in consequence 
of it. 
Every unlawful assembly is a misdemeanor. 

lUusircUions. 

(a.) ^ Sixteen persons meet for the purpose of going out to commit the 
offence of being by night, nnlawfuUy, upon land, armed in pursuit of 
game. This is an unlawfnl assembly. 

(5.) ' A, B, and G meet for the purpose of concerting an indictable fraud. 
This, though a conspiracy, is not an unlawful assembly. 

(c.) 'A, B, and C having met for a lawful purpose, quarrel and fight. 
This (though an affray) is not an unlawful assembly. 

(d.) ^ A large number of persons hold a meeting to consider a petition 
to parliament lawful in itself; but they assemble in such numbers, with 
such a show of force and organization, and when assembled make use of 
such language as to lead persons of ordinary firmness and courage in the 
neighbourhood to apprehend a breach of the peace. This is an unlawful 
assembly. 

Abtiole 71. 

BOUTS. 

* A rout is an unlawful assembly which has made a motion 
towards the execution of the common purpose of the persons 
assembled. 

Abtiolb 72. 

BIOTS. 

* A riot is an unlawful assembly which has actually begun 
to execute the purpose for which it assembled, by a breach 
of the peace, and to the terror of the public ; or 

*A lawful assembly may become a riot if the persons 

* jR, T. Broadribbf 6 C. & P. 571. The meeting in this case was in a prirate 
honae. 

' (SuBxriTED.) Compare 1 Hawk. P. C. 515. 
» 1 Hawk. P. C. 514. 

* Bedford y. BiHey, 3 Starkic, N. P. 107-8 ; B. r. Finowif, 9 C. & P. 91. 

* See note to Article 70. Draft Code, ss. 85, 87. 

* Founded on the language of Holt, C.J., in B: r. Soleyt 11 Modern, 116. 
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assembled form and proceed to execute an unlawful purpose 
to the terror of the people, although they had not that 
purpose when they assembled. 

^ Every person convicted of riot is liable to be sentenced 
to hard labour. 

Illustration. 

A, B, and met at A's liouse for the purpose of beating D, who lives a 
mile off. They then go together to D and there beat him. At A*8 house 
the meeting is an unlawful assembly, on the road it is a rout, and when 
the attack is made upon D, it is a riot. 



Abtiolb 73. 
pebvbntina beaj)ina proclamation and oontinitina to biot 

AFTEB PBOCLAtfATION. 

^Whenever twelve persons or more are unlawfully, riotously, 
and tumultuously assembled together, to the disturbance of 
the public peace, ^ it is the duty of the justices of the peace, 
and the sheriff and under-sheriff of the county, or of the 
mayor, bailiffs, or other head officers, or justices of the peace 
of a city or town corporate, to resort to the place where 
such assembly is, and among the rioters, or as near to them 
as the person making the proclamation can safely come, with 
a loud voice command or cause to be commanded silence to 
be, and then openly and with loud voice make or cause to be 
made a proclamation ^ in these words or like in effect : 

" Our Sovereign Lady the Queen chargeth and com- 
^' mandeth all persons being assembled immediately to dis- 
" perse themselves, and peaceably to depart to their habita- 
^' tions, or to their lawful business, upon the pains contained 
"in the Act made in the first year of King George for 
" preventing tumultuous and riotous assemblies. God save 
" the Queen." 



» 3 Geo. 4, c. 114. 

* 1 Geo. 1, 8t. 2, c. 5, B8. 1, 2, 3 (redrawn). Draft Code, ss. 88, 9. 

* Actual riot is not necessary. J?, t. Jalnes^ 5 C. & P. 153. 

^ The omission of " God save the Queen " defeats the effect of the proclamation. 
R. V. Child, 4 C. & P. 442. 
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All persons commit felony, and are liable to ^ penal servi- 
tude for life as a maximum punishment, with a maximum 
alternative term of three years imprisonment and hard 
labour, who 

(a.) ^ Wilfully and knowingly oppose, obstruct, let, hinder, 
or hurt, any person who begins to make, or goes to make, 
the said proclamation, whereby such proclamation is not 
made, or 

(6.) ^Who remain, or continue together unlawfully, riotously, 
and tumultuously, for one hour, after the proclamation afore- 
said was made; or if they know that its making was 
hindered, for one hour after it would have been made if it 
had not been hindered as aforesaid. 

Abtiolb 74. 

biotous demolition of hoitses, eto. 

* All persons are guilty of felony, and are liable to penal 
servitude for life, as a maximum punishment, who, being 
riotously and tumultuously assembled together to the dis- 
turbance of the public peace, unlawfully and with 'force 
demolish, or pull down, or destroy, any building, public 
building, machinery, or mining plant, as defined in the note 
hereto, * or begin to do so. 

> Substituted for death by 7 WiU. 4 & 1 Vict. c. 91, s. 1, and the Penal Servi- 
tude Acts. S. 

* Sect. 6. 

* 1 Geo. 1. st. 2, c. 5, ss. 1 and 5 (redrawn). 

* 24 & 25 Vict. c. 97, s. 11 (redrawn). S. Draft Code, s. 90. 

* <* Building" means any church, chapel, meeting-house, or other place of 
dirine worship, house, stable, coach-house, out-house, warehouse, office, shop, 
mill, malt-house, hop-oast, bam, granary, shed, hovel, fold, and any building or 
erection used in farming land, or in carrying on any trade or manufacture, or 
any branch thereof. 

'^Public building" means any building other than those above mentioned, 
belonging to the Queen, or to any connty, riding, division, city, borough, poor- 
law union, parish or plac(», university, college, or hall of any university, or inn of 
court, or devoted or dedicated to public use or ornament, or erected or maintained 
by public subscription or contribution. 

''Machinery" means any machinery, whether fixed or movable, prepared for, 
or employed in, any manufacture, or in any branch thereof. 

'* Mining plant " means any steam-engine, or other engine for sinking, working, 

B 2 
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Abtiole 75. 

riotous damaas of houses, eto. 

^ All persons are guilty of a misdemeanor, and liable to 
seven years penal servitude, as a maximum punishment, who 
being so assembled as aforesaid unlawfully and with force 
injure or damage any of the things aforesaid. 

Article 76. 

persons assewblkt) in order to smuggle. 

^ Every one commits a misdemeanor, and is liable to a 
fine of not more than £500, and not less than £100, who 



yeniilaiing, or draining any mine, or any staith, building, or erection used in 
conducting the business of any mine, or any bridge, waggon-way, or trunk for 
conveying minerals from any mine. 

> 24 & 25 Vict. c. 97, s. 12 (redrawn). Draft Code, s. 91. 

* 39 & 40 Vict. c. 86, as. 188, 9. These sections are obscure in some points. 
I believe them to mean what is stated in the text. The first part of the article 
gives the effect of s. 188 with only a slight change in the order of the words. The 
second part is what I suppose to be the meaning of s. 189. That section begins 
by providing that every one who procures or hires any person to assemble for 
the purposes specified in the 3rd paragraph of the Article in the text, is to be 
imprisoned for the term mentioned. It then proceeds to enact that if any person 
" engaged in the commission of any of the above offences ** is armed, or disguised, 
&c., he is to be imprisoned for a term not exceeding three years. ** The above 
offences " can hardly mean the offences mentioned in the earlier part of the 
section, aa a man hiring another to run goods would hardly be likely to be armed 
or disguised, nor would it make matters worse if he were. I suppose, therefore, 
the " above offences " are the offences specified in s. 188, though the words may 
probably refer also to numerous revenue offences created by s. 186. This, how- 
ever, raises new difficulties. Upon this view the latter part of s. 189 enacts that 
a person is to be imprisoned if, forming one of an assembly of three people for 
smuggling purposes, he Is, (1) armed, (2) disguised, (3) armed and in possession 
of smuggled goods within five miles of the coast, &c., (4) disguised and in pos- 
session of smuggled goods, &c. It is impossible for any one to commit (3) or (4) 
unless he has already committed either (1) or (2). Why, then, should any 
special punishment be provided for him ? It is like enacting that every man 
who steab a sheep shall be liable to penal servitude, and then enacting separately 
that if he steals it on a road or in a field he shall be liable to the same punishment. 
I rather think the intention must have been to provide for the case of a person 
found alone in possession of smuggled goods near the coast, and armed or dis- 
guised, and that by a slip in the drafting some such words as '* or if any person 
whatever ** were left out before the words " so armed or disguised." A comparison 
of this provision with s. 250 of the repealed Act strengthens this conjecture. In 
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mth any two other persons assembles for, ^ or haying so 
assembled, does nnship, land, run, carry, conyey, or conceal 
any spirits, tobacco, or prohibited, restricted, or unctistomed 
goods. 

If any person engaged in any of the said offences is armed 
with firearms or other offensiye weapons, or, whether so 
armed or not, is disguised in any way, or being so armed or 
disguised is found within fiye miles of the sea coast or of any 
tidal riyer with any goods liable to forfeiture under the 
39 & 40 Yict. c. 36, or any other Act relating to the Customs, 
he must be imprisoned with or without hard labour for a 
term not exceeding three years. 

Eyery one must be imprisoned for a term not exceeding 
twelye months who procures, or hires, or deputes, or authorizes 
any other person to procure or hire any person or persons to 
assemble for the purpose of being concerned in the landing 
or unshipping, or carrying, conyeying, or concealing any 
goods which are prohibited to be imported, or the duties for 
which haye not been paid or secured. 

Abtiole 77. 

thbee peb80ks abmed in pubsutt ov aame by laoht. 

^ Eyery one commits a misdemeanor, and is liable, upon 
conyiction thereof, to a maximum punishment of fourteen 



that enactment an assembly of five persons for the purposes mentioned formed 
one offence, and an assembly of two persons formed another. There must be 
some mistake in the drafting, as there is no nominatire case to the verb "shall 
be imprisoned." 

1 So in the Act. Perhaps « for " onght to be <* in order to.*' 
* 9 Geo. 4, c. 69, s. 12. The words " night " and *< game,'' which occur in the 
section, are explained to the effect given in the text by ss. 12 and 13. The 
statute appears to be intended rather to prerent the murderous conflicts which 
are the frequent and natural results of the offence punished than to protect game. 
I hare accordingly introdaced it here. By 7 & 8 Vict. c. 29, s. 1, some of the 
provisions of the 9 Geo. 4, c. 69, were made applicable to " any person by night un- 
lawfully taking or destroying any game or rabbits on any public road, highway, or 
path, or the sides thereof, or at the openings, outlets, or gates from any such 
land into any such public road, highway, or path, in the like manner as upon any 
such land open or enclosed." I do not think, however, that this applies to the 
provision in the text. Draft Code, s. 94. _ 
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years penal seryitnde and a maximum alternative term of 
three years hard labour, 

who, with two or more other persons together, between 
the end of the first hour after sunset and the beginning of 
the last hour before sunrise, unlawfully enters or is on any 
land, whether open or enclosed, for the purpose of taking or 
destroying hares, pheasants, grouse, heath or moor game, 
black game, bustards, or rabbits, any of such persons being 
armed with any gun, crossbow, firearms, bludgeon, or other 
offensive weapon. 

Aeticle 78. 
biotously preventina the sailina of ship. 

^ All ^ persons are guilty of misdemeanor, and are liable 
upon conviction thereof to a maximum term of twelve 
months and a minimum term of six months hard labour, who 
being riotously assembled together to the number of three 
or more, unlawfully and with force prevent, hinder, or 
obstruct the loading or unloading, or the sailing or navi- 
gating of any ^ vessel, or unlawfully and with force board 
any ^ vessel with intent to do so. 

Every person who commits any of the offences aforesaid 
after a previous conviction for any such offence is guilty of 
felony, and is liable upon conviction thereof to a maximum 
punishment of fourteen years penal servitude. 

Article 79. 

FOBdfiLB ENTRY AKD DETAINER. 

* Every one commits the misdemeanor called a forcible 
entry who, in order to take possession thereof, enters upon 

> 33 Geo. 3, c. 67. 

* Seaman, keelman, caster, ship carpenter, or other person. 

* Ship, keel, or other ressel. 

* 1 Russ. Cr. 421-434; 1 Hawk. P. C. 495-512. There are many statutes in 
force on the subject, viz. 5 Ric. 2, st. 1, c. 7 (8 in common editions) ; 15 Ric. 2, 
c. 2; 8 Hen. 6, c. 9 ; 31 £liz. c. 11; 21 Ja. 1, c. 15. These statutes give no 
definition of the offence, but provide a mode of procedure for giving possession to 
the party forcibly dispossessed. It is curious to compare these provisions with 
the Indian Code of Criminal Procedure, Act X., of 1872, c. 40. See on forcible 
entry, Low r. Telford, L. R. 1 App. Cas. 414. Draft Code, s. 95* 
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any lands or tenements in a violent manner, whether such 
yiolence consists in actual force applied to any other person 
or in threats, or in breaking open any house, or in collecting 
together an unusual number of persons for the purpose of 
making such entry. 

It is immaterial whether the person making such an entry 
had or had not a right to enter, provided that a person who 
enters upon land or tenements of his own, but which are in 
the custody of his servant or bailiff, does not commit the 
offence of forcible entry. 

Every one commits the misdemeanor called a forcible 
detainer who, having wrongfully entered upon any lands or 
tenements, detains such lands and tenements in a manner 
which would render an entry upon them for the purpose of 
taking possession forcible. 

Abticle 80. 

pouncal meetings in westminster* 

^ Every meeting is an unlawful assembly which consists of 
more than fifty persons, and is held in any street, square, or 
open place in the city or liberties of Westminster, or county 
of Middlesex, within a mile from the gate of Westminster 
Hall, and out of the parish of St. Paul's, Covent Garden, for 
the purpose, or on the pretext, of considering or preparing 
any petition or address to the Queen, or to both Houses 
or either House of Parliament, for alteration of matters in 
Church or State, on any day on which either House of Parlia- 
ment meets, sits, or is summoned or adjourned, or prorogued 
to meet or sit, or on which the * High Court of Justice, or 
any division or judge thereof, sits at Westminster Hall : 
Provided that this does not extend to any meeting held for 
the election of members of parliament, or to persons attend- 
ing upon the business of either House of Parliament, or the 
said Court, or any of its divisions or judges. 

* 57 Geo. 3, c. 19, s. 23. 

* "His Majesty's Ck>nrU of Chancery, King's Bench, Common Pleas and 
Exchequer, or any of them, or any judge of #ny of them," ^c. These words will 
be made inoperative by the remoral of the Courts to the Boyal Courts of Justice. 
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Every person who conyenes or calls together, or giyes any 
notice for convening or calling together any such meeting 
commits a misdemeanor. 

Abtiole 81. 
pbooubina signatubes to petition without authomty and 

TUMULTUOUS PETTEIONINa. 

^ Every one commits a misdemeanor, and is liable, upon 
conviction thereof, to a penalty not exceeding the sum of 
£100 in money, and three months imprisonment, 

(a.) who solicits, labours, or procures the getting of hands 
or other consent of more than twenty persons to any petition 
or address to the Queen, or to either House or both Houses 
of Parliament, for alteration of matters established by law in 
Church or State, unless the matter of the petition or address 
has been first consented to and ordered by three or more jus- 
tices of the county where the matter arises, or by the major 
part of the grand jury at the assizes or quarter sessions, or 
in London by the lord mayor, aldermen, and commons, in 
common council assembled. 

(b.) who repairs to the Queen or either House of Parlia- 
ment upon pretence of presenting any petition or address 
accompanied by more than ten persons at any one time. 

Abtiole 82. 

UNLAWFUL DBILLINa. 

^ All assemblies are unlawful which are held in order that 
the persons assembled may train or drill themselves, or be 
trained or drilled to the use of arms, or for the purpose of 
practising military movements or evolutions without lawful 
authority. 

Every person commits felony, and is liable upon convic- 
tion thereof to a ^ maximum punishment of seven years penal 
servitude, who 

* 13 Car. 2, c 5. 

* 60 Geo. 3 & 1 Geo. 4, c. 1, s. 1 (redrawn). Draft Code, es. 92, 3. 

* There is no proyision for hard labonr in cases of imprisonment. 
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(a.) is present at^ or attends any snch assembly, for the 
pnrpose of training or drilling any other person to the use of 
arms, or the practice of military exercise, movements, or 
evolutions, or 

Q).) who trains or drills any other person to the nse of 
arms, or the practice of military exercise, movements, or 
evolntions, or 

(c.) who aids or assists therein. 

Every person commits a misdemeanor, and is liable upon 
conviction thereof to a maximum punishment of two years 
imprisonment and fine, who attends or is present at any such 
assembly for the purpose of being, or who at any such assem- 
bly is, trained or driUed to the use of arms, or the practice of 
military exercise, movements, or evolutions. 
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CHAPTEB Vm. 

OFFENCES AGAINST INTERNAL TRANQUILLITY BY UNLAWFUL 
ENGAGEMENTS AND COMBINATIONS AND CONFEDERACIES, 

Abtiole 83. 

UNLAWFUL OATHS. OATHS TO OOMMIT MUBDEB OB TBEASOH. 

^ EvEBY one is guilty of felony, and liable to penal servitude 
for life, as a maximum punishment, the maximum alternative 
term of imprisonment being in case (a.) three years, who 

(a.) Administers, or causes to be administered, or aids or 
assists at the administering of any oath, engagement, or 
obligation in the nature of an oath, purporting, or intend- 
ing to bind the person taking the same to commit treason or 
murder, or any felony which on the 12th of July, 1812, was 
punishable with death ; or 

(b.) Takes any such oath or engagement, not being com- 
pelled thereto. 

Article 84. 

OTHEB unlawful OATHS. 

' Every one is guilty of felony, and is liable, upon con- 
viction, to seven years penal servitude as a maximum and 
five years penal servitude as a minimum punishment, who 

(a.) Administers, or causes to be administered, or is aiding 
and assisting at, or present at and consenting to the 

> 52 Geo. 3, c 104, as. 1, 6 (redrawn). Aa to punishment see in case* (a;) 7 
Wm. 4 & 1 Vict, c, 91, S. See 2 Hist. Cr. Law, 294-7, and Draft Code, s. 99. 

* 37 Geo. 3, c 123, ss. 1, 5 (redrawn). The punishment is transportation for 
any term not exceeding seven years, and no alternative term of imprisonment is 
given. The 9 & 10 Vict. c. 24, s. 1, applies only to cases in which a sentence of 
more than seven years transportation may be given. It does not therefore apply 
to this case. By the penal servitude statutes, penal servitude is substituted 
for transportation, and five years is now the miuimum term for which penal 
servitude can be inflicted. The result would, I suppose, be as stated in the text. 
Draft Code, s. 100. 
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administering or taking of any oath, or engagement or 
obligation in the nature of an oath, purporting or intending 
to bind the person taking the same — 

(i,) To engage in any mutinous or seditious purpose ; 
(ii.) To disturb the public peace ; 

(iii.) To be of any association, society, or confederacy 
formed for any such purpose ; 
(iv.) To obey the orders or commands of any committee 
or body of men not lawfully constituted, or of any leader 
or commander, or other person not haying authority by law 
for that purpose ; 

(y.) Not to inform or giye eyidence against any associate, 
confederate, or other person ; 

(yi.) Not to reyeal or discoyer any unlawful combination 
or confederacy, or any illegal act done or to be done; or 
any illegal oath or engagement which may haye been ad- 
ministered or tendered to, or taken by ^ any person, or the 
import of any such oath or engagement ; or who 

(b.) Takes any such oath or engagement, not being com- 
pelled thereto. 

Abtigle 85* 
00hpx7lsi0n, how fab a defekce. 

^ No person who takes any oath or engagement referred to 
in Article 83 or Article 84, under compulsion, shall be justi- 
fied or excused thereby, unless within fourteen days after the 
taking thereof in the case of oaths referred to in Article 83, 
or within four days after the taking thereof in the case of 
oaths referred to in Article 84, if not preyented by actual 
force or sickness, and then within four days after the cessa- 
tion of the hindrance produced by such force or sickness, he 
declares the same, and the whole of what he knows touching 
the same, and the persons by whom, and in whose presence, 
and when and where such oath or engagement was ad- 
ministered or taken, by information on oath before one of 
Her Majesty's justices of the peace, or one of Her Majesty's 

' ** Such person or persons, or to or hj any other person or persoDs." 

* 52 Geo. 3, c. 104, s. 2 ; 37 Geo. 3, c. 123, s. 2 (consolidated). Cf. Draft Code, s. 23, 
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principal Secretaries of State, or Her Majesty's Privy Council; 
or if he is in actual seryice in Her Majesty's forces by sea or 
land, either by such information on oath as aforesaid, or by 
information to his commanding officer. 



Abtiole 86. 
t7nlawful glubs and societies. 

^ Every club or society is an unlawful combination and 
confederacy : 

(a.) If its members according to its rules, or according to 
any proyision or agreement for that purpose, are required, 
or permitted to, or do take any unlawful oath or undertaking 
as defined in Articles 83 and 84, or any oath not required or 
authorized by law ; or 

(&.) Take or in any manner bind themselves by any such 
oath or agreement on becoming or in consequence of being 
members of any such society ; or 

(c.) ^ Take, subscribe, or assent to any test or declaration 
not required or authorized by law or allowed in the manner 
mentioned in the note hereto, whether by words, signs, or 
otherwise, either in order to become or in consequence of 
being a member of such society or club ; or 

^ (a.) to (A.) inclusive, 39 Geo. 3, c. 79, s. 2 ; (c.) is repeated in and extended 
hj 57 Geo. 3, c. 19, s. 25 ; (•'.) and 0*-)> ^7 Geo. 3, c. 19, bs. 24, 25. The preamble 
of 39 Geo. 3, c. 79, recites the existence of a treasonable conspiracy carried on both 
in Great Britain and Ireland in order to overturn the government, and that In 
pursuance of this design societies have been instituted, '* inconsistent with the 
existence of regular government," and in particular, societies of United English- 
men, United Irishmen, and United Scotsmen, United Britons, and the London Cor- 
responding Societies. It then describes. the proceedings of these societies; and 
section 1 enacts that they shall be <' utterly suppressed and prohibited " as ^ un- 
lawful combinations and confederacies." Section 2 contains the provisions embodied 
in the text. Section 1 can hardly be regarded as creating a distinct offence, as 
the societies which are suppressed no longer exist. It would however make it 
penal to revive those societies or similar ones. 

' The form of the test must be approved and subscribed by two or more 
justices of the peace of the county, and registered with the clerk of the peace. 
Such approbation is valid only till the next general session for the county, unless 
on application made by the parties concerned it is then confirmed by the majority 
of the justices present. Sect 3. 
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(d.) If the names of the memberSy or any of them, are 
kept secret from the society at large ; or 

(e.) ^ If there is any committee or select body so chosen or 
appointed that the members constituting the same are not 
known by the society at large to be members of such com- 
mittee or select body ; or 

(/.) If there is any president, secretary, delegate, or 
other officer so chosen or appointed that his election or 
appointment to such office is not known to the society at 
large ; or 

(g.) If the names of all the members, and of all com- 
mittees or select bodies of members, and of all presidents, 
treasurers, secretaries, delegates, and other officers, are not 
entered in a book or books to be kept for that purpose, and 
to be open to the inspection of all the members of such 
society ; or 

(h.) If the society is composed of different divisions or 
branches, or of different parts acting in any manner sepa- 
rately or distinct from each other, or of which any part has 
any separate or distinct president, secretary, treasurer, 
delegate, or other officer elected or appointed by or for such 
part, or to act as an officer for such part ; or 

(i.) If the society elects, appoints, nominates, or employs 
any committee, delegate, representative, or missionary to 
meet or communicate with any other society or club, or 
with any committee, delegate, representative, or missionary 
of any other society or club, or to induce or persuade any 
person to become a member thereof; or 

(/.) ^If the society professes for its object the confisca- 
tion and division of land, and the extinction of the funded 
property of the kingdom. 

' In the Act it is ** shaU be any committee so institnted that the same shall 
not be known/' &c. I suppose the two '* shalls *' are put in for the sake of the 
grammar only, but the second " shall " may possibly indicate that an intention to 
conceal the names is required as well as the mere fact of concealment. 

' In the 57 Geo. 3, c 19, reference is made by name to the Spenceans, or 
Spencean Philanthropists, analogous to the reference in 39 Geo. 3, c. 79, to the 
United Englishmen, &c. 
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Abtiolb 87. 
quaeebs and beliqious and ghabitable sooieties exoepted. 

^ The provisions of Article 86 do not extend to any 
meeting or society of Quakers, or to any meeting or 
society formed or assembled for purposes of a religious or 
charitable nature only, and in which no other matter or 
business is treated of or discussed, or to any lodge of Free- 
masons, two members of which certify on oath in the 
manner prescribed in 39 Geo. 3, c. 79, s. 6. 

Abtiolb 88. 

punishment of members. 

^ Every member of any such society, and every person 
who acts as a member thereof, or directly or indirectly main- 
tains correspondence or intercourse with any such society, 
or with any division, branch, committee, or other select body, 
president, treasurer, secretary, delegate, or other officer or 
member thereof as such, or aids, abets, or supports any such 
society by contribution of money or otherwise, is liable, upon 
summary conviction, to be imprisoned for not more than 
three months, or less than one month, or to be fined not 
more than £20, and not less than £6 6a. 8d., and in default 
of payment to be imprisoned for any term not exceeding 
three months, or if convicted on indictment, to a maximum 
punishment of seven years penal servitude, or two years 
imprisonment without hard labour. 

Article 89. 
pebmittmg meetings of unlawful 0lx7bs. 



3 



Whoever knowingly permits any meeting of any club or 
society, or any division, committee, or branch of a club or 
society declared by Article 86 to be unlawful, to be held in 
any house or place belonging to him or in his occupation, is 

» 57 Geo. 3, c. 19, 88. 26, 27 ; 39 Geo. 3, c. 79. 8. 5. 
• 39 Geo. 3, c. 79, 88. 8, 9 ; 67 Geo. 3, c. 19, 8. 25. 
^ » 57 Geo. 3, c. 19, s. 28 ; 39 Geo. 3, c 79, 8. 13. 
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liable to a penalty of £5 for the first oflfence, and for every 
subsequent offence is deemed to be guilty of an unlawful 
combination and confederacy, and is liable to the penalties 
specified in Article 88. 

Abtigle 90. 
jesuits and monks. 

* Every Jesuit, and every member of any other religious 
order, community, or society of the Church of Eome bound 
by monastic or religious vows who comes into this realm, 
commits a misdemeanor, and is liable upon conviction 
thereof to be banished from the United Kingdom for the 
term of his natural life, 

^ provided that the Secretary of State, being a Protestant, 
may grant a licence to any such person to come into the 
United Eongdom and to remain there for a period not exceed* 
ing six months ; and any Secretary of State may revoke such 
licence before the expiration of the time mentioned therein. 
If the licensee does not depart from the United Kingdom 
within twenty days after the time mentioned in the licence, 
or after notice of revocation thereof, he commits a mis- 
demeanor, and is liable to be banished from the United 
Kingdom for life. 

3 Every such person commits a misdemeanor who, within 
any part of the United Kingdom, admits any person to be- 
come a regular ecclesiastic, or brother or member of any 
such religious order, community, or society, or aids or 
consents thereto, or administers or causes to be administered, 
or aids or assists in administering, any vow or engagement 
purporting or intended to bind the persons taking the same 
to the rules, ordinances, or ceremonies of such religious 
order, community, or society. 

' Every person commits a misdemeanor and must be 
banished from the United Kingdom for life who within any 

> 10 Geo. 4, c 7, ss. 28, 29. 

> Ibid. 8. 31. 
» Ibid. s. 32. 
« Ibid. 8. 34. 
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part of the United Eingdom is admitted or becomes a Jesnit 
or brother or member of any other such religious order or 
community aforesaid. 

^ Every person ordered to be banished who does not depart 
from the United Kingdom within thirty days may be removed 
to such place as Her Majesty, by the advice of her Privy 
Council, directs. 

^ Every person ordered to be banished who is found at 
large in the United Eingdom after three months from such 
order is liable to penal servitude for life as a maximum 
punishment. 

^Nothing in this article contained affects any religious 
order, community, or establishment consisting of females 
bound by religious or monastic vows. 

Abticle 91. 
seditious wobdb and libels. 

^ Every one commits a misdemeanor who with a seditious 
intention speaks any words or publishes anything capable of 
being a libel. If the matter published consists of words 
spoken, the offence is called the speaking of seditious words. 
If the matter so published is contained in anything capable 
of being a libel, the offence is called the publication of a 
seditious libel. 

The word '^ publish " in this article is used in the same 
sense as in Article 270, an^ the word '' libel " in the second 
of the two senses specified in Article 267. 

Abtiole 92. 
seditious conspmagy. 
^ Every one commits a misdemeanor who agrees with any 

^ 10 Geo. 4, c. 7, s. 35. 
< Ibid. 8. 86. 
» Ibid. 8. 37. 

« 1 Hawk. P. C. 66, 486 ; 4 Sieph. Com. 238 ; 1 Russ. Cr. 336, and see 2 Hist. 
Cr. Law, ch. zxiv. pp. 298-396. Draft Code, s. 102. 
* See Wright on the Law of Conspiracy, 28-31. Draft Code, s. 102. 
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other person or persons to do any act for the furtherance of 
any seditions intention common to both or all of them. Such 
an offence is called a seditions conspiracy. 



Abtiole 93. 
seditious intention defined. 

^ A seditious intention is an intention to bring into hatred 
or contempt, or to excite disaffection against the person 
ofy Her Majesty, her heirs or successors, or the government 
and constitution of the United Kingdom, as by law esta- 
blished, or either Honse of Parliament, or the administration 
of justice, or to excite Her Majesty's subjects to attempt, 
otherwise than by lawful means, the alteration of any matter 
in Ghnrch or State by law established, ^or to incite any 
person to commit any crime in disturbance of the peace, or 
to raise discontent or disaffection amongst Her Majesty's 
subjects, or to promote feelings of ill-will and hostility 
between different classes of such subjects. 

^ An intention to shew that Her Majesty has been misled 
or mistaken in her measures, or to point out errors or defects 
in the government or constitution as by law established, 
with a view to their reformation, or to excite Her Majesty's 
subjects to attempt by lawful means the alteration of any 
matter in Church or State by law established, or to point 
out, in order to their removal, matters which are producing, 
or have a tendency to produce, feelings of hatred and ill-will 
between classes of Her Majesty's subjects, is nota seditious 
intention. 

1 60 Geo. 3 & 1 Geo. 4, c. 8 ; and (yConnell t. i?., 11 CI. & F. 155, 234. Draft 
Code, B. 102. 

* These words were not in the earlier editions of this work. I do not think 
they enlarge the sense, but they make it more explicit. They were intended to 
meet such cases as those of Most and Mertens, tried in 1881 and 1882 for publish- 
ing articles in the FreiheU applauding the assassination of the Emperor of 
Russia and that of Lord Frederick Cavendish and Mr. Burke at Dublin. See too 
the case of R. v. CollinSy 9 C. & P. 456, and judgment of Littledale, J., 460. 

» R, V. Lambert and Pwry 2 Camp. 398 ; R. v. Vincent, 9 C. & P. 91. 

P 
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Abtiole 94. 
pbesumftion as to intention. 

^In determining whether the intention with which any 
words were spoken, any document was published, or any 
agreement was made, was or was not seditious, every person 
must he deemed to intend the consequences which would 
naturally follow from his conduct at the time and under the 
circumstances in which he so conducted himself. 

Abtiole 95. 

SPBEADma FALSE NEWS. 

2 Every one commits a misdemeanor who cites or publishes 
any false news or tales whereby discord or occasion of dis- 
cord or slander may grow between the Queen and her people 
or the great men of the realm (^or which may produce other 
mischiefs). 

» R, V. Burden, 4 B. & A. 95 ; R, v. Harvey , 2 B. & C. 257. 
« 3 Edw. 1, c. 34. 

» See Starkie on Slander, by Folkard, 670-2. The definition is very vague and 
the doctrine exceedingly doubtful. 
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OHAPTEB IX. 

OFFENCES AGAIN8T EXTERNAL PUBLIC TRANQUILLITY. 
OFFENCES AGAINST FOBEIGN NATIONS. 

Abtiolb 96. 

VIOLATION OF AMBASSADOBS' PBIVILEaES. 

^ Evert one is guilty of a misdemeanor who, by force or 
personal restraint, violates any privilege conferred upon the 
diplomatic representatives of foreign countries by the law 
of nations, as collected by Her Majesty's Courts from the 
practice of different nations, and the authority of writers 
thereon. 

Abtiolb 97. 

abbest of ambassabob. 

^ Every one commits a misdemeanor who sets forth or 
prosecutes or executes any writ or process whereby is 
arrested or imprisoned the person of any ambassador or 
other public minister of any foreign prince or state, autho- 
rized and received as such by Her Majesty, or any domestic 
servant of any such ambassador or minister, registered as 
such in the office of a principal secretary of state, or in the 
office of the sheriff of London and Middlesex. 

Abtiolb 98. 
punishment. 

* Every person who commits ihe offence defined in Article 
97 is liable to such pains, penalties, and corporal punish- 
ment as the Lord Chancellor, the Lord Chief Justice of 
England, and the Lord Chief Justice of the Common Pleas, 
or any two of them, shall judge fit to be imposed and 
inflicted. 

1 Triqaet and Others v. Batkf 3 Burr. 1481. As to what constitutes authority 
on a question of international law, see 22. v. Kei/Hf L. R. 2 £z. D. 63. 
' 7 Anne, c 12, ss. 3, 4, 6. 

F 2 
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Abtigle 99. 
libels on fobeign powebs. 

* Every one is guilty of a misdemeanor who publishes 
any libel tending to degrade, revile, or expose to hatred 
and contempt any foreign prince or potentate, ambassador 
or other foreign dignitary, with intent to disturb peace and 
friendship between the United Kingdom and the country to 
which any such person belongs. 

The word "publish " is used here in the same sense as in 
Article 270, and the word " libel " in the second of the two 
senses specified in Article 267. 

(Submitted.) Nothing is an offence against this Article 
which is a fair criticism on a matter of public interest as 
defined in Article 274. 

Abtiole 100. 
intebfebengb in fobeign hostilities. 

^ Every person commits a misdemeanor, and is liable upon 
conviction thereof to fine and imprisonment with or without 
hard labour, or either of such punishments, at the dis- 
cretion of the Court, who does any of the following acts 
^without the licence of Her Majesty under her sign manual, 
or signified by Order in Council, or by proclamation, that 
is to say — 

(a.) *Who, within the limits of Her Majesty's dominions, 
prepares or fits out any naval or military expedition to 
proceed against the dominions of any ^ friendly state, or is 

1 B, V. D*E<Mj 1 Blac. 510 ; R, v. Lord Q. Gordon, 22 St. Tr. 213-233. (Thiji 
was the case of a libel on Marie Antoinette seven years after the defendant's 
acquittal for high treason.) B. v. Vint (1801). Vint wrote of the Emperor Paul, 
''The Emperor of Russia is rendering himself obnoxious to his subjects by xarious 
acts of tyranny, and ridiculous in the eyes of Europe by his inconsistency." 
Starkie (by Folkard), 669. B. v. Feltier, 88 Stote Trials, 589 ; 6th Rep. C. L. 
Com. art. 50, p. 34. Draft Code, s. 104. 

> 33 & 34 Vict c 90 (redrawn). As to the history of this offence, see 3 Hist. 
Cr. Law, 257-62. 

* Sect. 15. 

* Sect. 11. 

* ** Friendly state " means " any foreign state at peace with Her Majesty " 
(sect. 4). 
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engaged in snch preparation or fitting-ont, or assists therein^ 
or is employed in any capacity in such expedition ; or 

(J.) ^ Who, being a British subject, within or without Her 
Majesty's dominions, accepts or agrees to accept any com- 
mission or engagement in the military or naval service of 
any foreign state at war with any friendly state, or, whether 
a British subject or not, within Her Majesty's dominions, 
induces any other person to accept or agree to accept any 
commission or engagement in the miUtary or naval service 
of any such foreign state as aforesaid ; or 

(c.) ^ Who, being a British subject, quits or goes on board 
any ship with a view of quitting Her Majesty's dominions, 
with intent to accept any commission or engagement in 
the military or naval service of any foreign state at war 
with a friendly state, or, whether a British subject or not, 
within her Majesty's dominions, induces any other person to 
quit or to go on board any ship with a view of quitting Her 
Majesty's dominions with the like intent ; or 

(d.) ^ Who, being the master or owner of any ship, know- 
ingly either takes on board, or engages to take on board, or 
has on board such ship within Her Majesty's dominions any 
illegally enlisted person ; as defined in Article 101 ; or 

{e.) *Who, within Her Majesty's dominions, with intent 
or knowledge, or having reasonable cause to believe that the 
same will be employed in the military or naval service of 
any foreign state at war with any friendly state, 

Builds, agrees to build, causes to be built, equips, des- 
patches, or causes or allows to be despatched, any ship^ or 
issues or delivers any commission for any ship. 

Provided that a person building, causing to be built, or 
equipping a ship in any of the cases aforesaid, in pursuance 
of a contract made before the commencement of such war as 
aforesaid, is not liable to any of the penalties specified in 
this Article in respect of such building or equipping — 

(i.) If forthwith upon a proclamation of neutrality being 

1 33 & 34 Vict, c 90, b. 4. 

* Sect. 5. 
» Sect. 7. 

* Sect. 8 (redrawn). 
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issued by Her Majesty he gives notice to the Secretary of 
State that he is so. building, causing to be built, or equip- 
ping such ship, and furnishes such particulars of the contract 
and of any matters relating to, or done, or to be done under 
the contract as may be required by the Secretary of State ; 
and 

(ii.) If he gives such security, and takes and permits to be 
taken such other measures, if any, as the Secretary of State 
may prescribe for ensuring that such ship shall not be 
despatched, delivered, or removed without the licence of 
Her Majesty until the termination of such war as aforesaid. 

Article 101. 

SHIPSy EIC.9 BBFEBBBD TO IN ABTIOLE 100 TO BE FOBFETTED. 

^ All ships and their equipments used in or forming part of 
any such expedition as is mentioned in Article 100 (a.), or in 
respect of which is committed any of the offences defined in 
or Article 100 (e.), and all arms and munitions of war used 
in forming part of any such expedition as is mentioned in 
Article 100 (a.), are forfeited to Her Majesty. 

The expression '^illegally enlisted persons" in Article 
100 (a.) means — 

(i.) Any person who, being a British subject, within or 
without the dominions of Her Majesty, has, without the 
licence of Her Majesty, accepted or agreed to accept any 
commission or engagement in the military or naval service 
of any foreign state at war with any friendly state ; 

(ii.) Any person, being a British subject, who, without the 
licence of Her Majesty, is about to quit Her Majesty's domi- 
nions with intent to accept any commission or engagement in 
the military or naval service of any foreign state at war with 
a friendly state ; 

(iii.) Any person who has been induced to embark under a 
misrepresentation or false representation of the service in 
which such person is to be engaged, with the intent or in 
order that such person may accept or agree to accept any 

' See section referred to in the Articles mentioned. 
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commission or engagement in the military or naval service of 
any foreign state at war with a friendly state ; 

Every ship referred to in Article 100 (d.) is to be detained 
until the trial and conviction or acquittal of the master or 
owner, and until all penalties inflicted on the master or 
owner have been paid, or the master or owner has given 
security for the payment of such penalties to the satisfaction 
of two justices of the peace, or other magistrate or magis- 
trates having the authority of two justices of the peace; and 

All illegally enlisted persons must, immediately on the 
discovery of the offence, be taken on shore, and must not be 
allowed to return to the ship. 

Abtiole 102. 

inckbasina 70b0e of ships 70b fobeion belligebents, and 
pbooxtbina enlistment b7 msbepbesentation. 

Every person is guilty of a misdemeanor, and is liable lipon 
conviction thereof to the punishment specified in the last 
Article, who 

(a.) ^ Within the dominions of Her Majesty, and without 
such licence as is mentioned in Article 100, by adding to the 
number of the guns, or by changing those on board for 
other guns, or by the addition of any equipment for war, 
increases or augments, or procures to be increased or aug- 
mented, or is knowingly concerned in increasing or augment- 
ing, the warlike force of any ship which at the time of her 
being within the dominions of Her Majesty was a ship in the 
military or naval service of any foreign state -at war with any 
friendly state ; or 

(6) * Who induces any other person to quit Her Majesty's 
dominions, or to embark on any ship within Her Majesty's 
dominions, under a misrepresentation or false representation 
of the service in which such person is to be engaged, with 
the intent or in order that such person may aacept or agree 
to accept any commission or engagement in the military 
or naval service of any foreign state at war with a friendly 
state. 

» 83 & 34 Vict, c 90, b.^10. * Sect. 6. 
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Artiole 103. 
pbesxtmpnon of knowledge of pubpobe fob which ship 

IS BUILT. 

^ Where any ship is built by order of or on behalf of any 
foreign state when at war with a friendly state, or is de- 
livered to or to the order of such foreign state, or any person 
who to the knowledge of the person building is an agent of 
such foreign state, or is paid for by such foreign state or 
such agent, and is employed in the military or naval service 
of such foreign state, such ship must, until the contrary is 
proved, be deemed to have been built with a view to being so 
employed, and the burden of proving that he did not know 
that the ship was intended to be so employed in the military 
or naval service of such foreign state lies on the builder of 
such ship. 

1 33 & 34 Vict. c. 00, b. 9. 
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CHAPTEB X. 

OFFENCES AGAINST PERSONS ON THE HIGH SEAS—PIBACr-^ 

SLAVE-TRADING, 

Abtiole 104. 

PIBAC7. 

^ Piracy by the law of nations is — 

Taking a ship on the high seas or within the jurisdic- 
tion of the Lord High Admiral from the possession or control 
of those who are lawfully entitled to it, and carrying away 
the ship itself, or any of its goods, tackle, apparel, or furni- 
ture, under circumstances which would have amounted to 
robbery if the act had been done within the body of an 
English county. 

Whoever commits piracy by the law. of nations is liable 
(it seems) to the same punishment as if the act constituting 

^ The definition is founded on one given by Sir Charles Hedges, in R, t. Dawson, 
13 St. Tr. 454, and recognised by the Judicial Committee of the Privy Council in 
A, Q, of Hong Kong t. Kwoh-Orting, L. R. 5 P. C. 179, 199 ; see, too, 7th Rep. 
C. L. C. p. 70. As to the punishment, the text gives what I suppose is the result 
of 28 Hen. 8, c. 15, ss. 2 & 3 ; 39 Geo. 3, c. 37, s. 1 ; 1 Geo. 4, c. 90, s. 1 ; 7 & 8 
Geo. 4, c. 28, s. 12. The doubt expressed at the end of the Article is founded 
on the absence of any express authority for the affirmative of the proposition, and 
on the absurdity of the negative. If a Queen's ship were to fall in with an armed 
vessel belonging to no state, and obviously cruising for piratical purposes, would 
the commanding officer hesitate to seize that vessel because it had not actually 
taken a prize ? It seems equally difficult to suppose that the vessel would be 
permitted to escape, or that it could lawfully be arrested if the crew were not 
piiates. The language of several of the statutes given in Articles 108, 109, and 
110, seems to imply that a pirate is the name of a known class of persons, like 
a soldier or sailor, and that a man may be a pirate though he has never actually 
robbed, as he may be a soldier though he has not actually fought. By 13 & 14 
Vict. c. 26 the Admiralty Courts are empowered when any of Her Majesty's ships 
attack or are engaged with any persons alleged to be pirates afloat or ashore, to 
** take cognizance of and determine whether the persons or any of them so 
attacked or engaged were pirates." The object of the Act was to determine the 
amount of certain rewards ia be paid to the captors ; no definition of pirates is 
given. See 2 Hist. Cr. Law, pp. 27-8, and Draft Code, s. 105. 
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piracy had been committed within the body of an English 
county. 

It is doubtful whether persons cruising in armed yesselSi 
with intent to commit piracies, are pirates or not. 

Abtiole 105. 
pibaoy with violence. 

^ Every one commits felony and must upon conviction 
thereof be sentenced to ^ death who, with intent to commit or 
at the time of or immediately before or immediately after 
committing the crime of piracy in respect of any ship 
or vessel, assaults with intent to murder any person on 
board of or belongings to such ship or vessel, or stabs, cuts, 
or wounds any such person, or unlawfully does any act by 
which the life of such person may be endangered. 

Abtiole 106. 
oommittina acts of hostility ukdeb fobeign oommission. 

3 Every one is deemed to be a pirate who, being a natural- 
born subject of Her Majesty, or denizen of this kingdom, 
commits any piracy, robbery, or act of hostility against 
others Her Majesty's subjects on the sea under colour of any 
commission from any foreign prince or state, or pretence of 
authority from any person whatever. 

Abtiole 107, 

ADHEBINa ON THE SEA TO THE QUEEN's ENEMIES. 

^ Every one is deemed to be a pirate who, being a natural- 
born subject or denizen of Her Majesty, during any war 
commits any hostility against Her Majesty's subjects upon 

1 7 Will. 4 & 1 Vict. c. 88, b. 2. Draft Code, 8. 106. 

' The Act 31 Vict. c. 24, as to execationa taking place within the walls of a 
prison, does not apply to this offence; see ss. 2 and 16. 

• 11 & 12 Will. 8, c 7, 8. 7. For this and the four following Articles, see 
D^afl Code, ss. 107-109. 

« 18 Geo. 2, c. 80. 
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the 8ea, or in any hayen, riyer, creek, or place where the 
admiral has power or jurisdiction, by yirtne or nnder colonr 
of any commission from any of Her Majesty's enemies, or is 
any way adherent or giyes aid or comfort to Her Majesty's 
enemies upon the sea or in any other such place as aforesaid. 

Abtiolb 108. 
boakdma ships and thbowikg oabgo oyerboakd. 

1 Eyery one is deemed to be a pirate who, belonging to any 
ship or yessel whatever, upon meeting any merchant ship or 
yessel on the high seas, or in any port, hayen, or creek, 
forcibly boards and enters into such ship or yessel, and 
though he does not seize or carry off such ship or yessel, 
throws overboard or destroys any part of the goods or mer- 
chandises belonging to such ship or yessel. 

Abhole 109. 
uastebs and seamen favotjiuna pirates. 

^ Every one is deemed to be a pirate who, being the com- 
mander or master of any ship, or a seaman or mariner in any 
place where the admiral has jurisdiction, betrays his trusti 
and turns pirate, enemy, or rebel, and piratically and felo- 
niously runs away with his ship, or any barge, boat, ordnance^ 
ammunition, goods, or merchandise ; or 

Yields them up voluntarily to any pirate ; or 

Brings any seducing message from any pirate, enemy, or 
rebel; or 

Consults, combines, or confederates with or attempts to 
corrupt any commander, master, officer, or mariner to yield 
np or nrn away with any ship, goods, or merchandise, or turn 
pirate or go over to pirates ; or 

Lays violent hands on his commander whereby to hinder 

> 8 Geo. 1, c. 24, 8. 1 (last part). 

' 11 & 12 Will. 3, c 7, s. 8. Section 9 enacts in substance that accessories to 
piracy shaU be punished as pirates. 
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him from fighting in defence of his ship and goods committed 
to his trust ; or 

Confines his master, or makes or endeayotirs to make a 
revolt in the ship [^ even if the object of snch revolt is to 
redress real grievances]. 

Abtiole 110. 
tbadina with pirates and oonspibina wttb them. 

^ Every one is deemed to be a pirate who in any wise trades 
with any pirate by truck, barter, exchange, or in any other 
manner, or famishes any pirate, felon, or robber upon the 
seas with any ammunition, provision, or stores of any kind ; or 

Fits out any ship or vessel knowingly and with a design 
to trade with, or supply, or correspond with any pirate, felon, 
or robber on the seas ; or 

In any way consults, combines, confederates, or corresponds 
with any pirate, felon, or robber on the seas knowing him to 
be guilty of any such piracy, felony, or robbery. 

Abtiole 111. 

PX7NISHHENT FOB STATUTOBT PIBAdES. 

^ Every one who commits any of the offences defined in 
Articles 106-110, both inclusive, is liable upon conviction of 
such act to penal servitude for life as a maximum punishment, 
the maximum period of imprisonment being three years. 

Abtigle 112. 

NOT FiaHTINa PIBATES. 

^ Every one commits a misdemeanor, and must, on con- 
viction thereof, be imprisoned for six months, who being a 

* The words bracketed give the efiect of M. t. ffasHng$f 1 Moodj, 82 ; £, r. 
WiMgcr^ 1 C. & K. 429. As to « confines," see B, t. Jcne^^ 11 Cox, C. C. 893. 

* 8 Geo. 1, c 24, 8. 1 (first part). 

* 7 WiU. 4 &1 Vict. c. 88, s. 3,S. 

* 8 Geo. 1, c. 24, s. 6. Draft Code, s. 110. 
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commander, master, or any officer or seaman, or mariner of 
any merchant ship which carries gnns and arms, does not 
when attacked by any pirate, or by any ship on which any 
pirate is on board, fight and endeavonr to defend himself and 
his vessel from being taken by snch pirate, or who utters any 
words to discourage the other mariners from defending the 
ship, so that the ship falls into the hands of such pirate. 

Abticlb 113. 
slave-tbadina defined. 

^ Each of the following acts and every contract to do any 
one of them is an act of slave- trading : — 

(a.) To deal or trade in, purchase, sell, barter, or transfer 
slaves or persons intended to be dealt with as slaves. 

(b.) To carry away or remove slaves or other persons as or 
in order to their being dealt with as slaves. 

(c.) To import or bring into any place whatsoever slaves 
or other persons as or in order to their being dealt with as 
slaves. 

{d.) To ship, tranship, embark, receive, detain, or confine 
on board any ^ vessel slaves or other persons — 

For the purpose of their being carried away or removed as 
or in order to their being dealt with as slaves ; or 

For the purpose of their being imported into any place 
whatever as or in order to their being dealt with as slaves. 

(e.) To fit out, man, navigate, equip, dispatch, use, employ, 
let, or take to freight, or on hire, any ^vessel, in order to do 
any act of slave-trading before mentioned. 

(/.) To lend or advance, or become security for the loan 
or advance of money, goods or effects, employed or to be 
employed in any act of slave-trading before mentioned. 

(</.) To become guarantee or security for agents employed, 
or to be employed in any act of slave-trading before men- 
tioned. 

* 5 Geo. 4, c. 113, 8. 2. The language of this Act is very elaborate, and I hare 
not noticed every deviation from it. I believe that this and the next Article give 
its efiect quite correctly, though in a very different shape. For the history of 
these Acts, see 3 Hist Cr. Law, 255-6. 

• " Ship, vessel, or boat." 
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(h.) To engage in any other manner in any act of slave- 
trading before mentioned, directly or indirectly, as a partner, 
agent, or otherwise. 

(i.) To ship, tranship, lade, receive, or pnt on board of 
any ^ vessel money, goods, or effects, to be employed in any 
act of slave-trading before mentioned. 

(J.) To take the charge or command, or to navigate, or 
enter and embark on board any ^vessel in ^any capacity, 
knowing that such ^ vessel is employed in any act of slave^ 
trading before mentioned, or is intended to be so employed 
upon the voyage or upon the occasion in which the embarka- 
tion takes place. 

(i.) To insure slaves or property employed or intended 
to be employed in slave-trading. 

Abticle 114. 

PIBATIGAL SLAVE-TBADma. 

^ Every subject of Her Majesty ,'and every person resident 
or being in any of Her Majesty's dominions * commits piracy, 
felony, and robbery, and is liable, upon conviction thereof, 
to pena? servitude for life as a maximum punishment, who 
upon the high seas, or in any place where the admiral has 
jurisdiction, knowingly and wilfully does or assists in doing 
any of the following things, that is to say : — 

(a.) Who carries away, conveys, or removes any person 

As a slave ; or 

For the purpose of his being imported or brought as a 
slave into any ^ place whatsoever; or 

For the purpose of his being used, transferred, sold, or 
dealt with as a slave ; or 

(I.) "Who ships, embarks, receives, detains, or confines any 

» " Ship, Teasel, or boat." 

* <* Ab captain, master, mate, petty officer, surgeon, supercargo, seaman, marine, 
or -servant, or in any other capacity." 

* 5 Qeo. 4, c. 113, 8. 9 (redrawn). The punishment in the text is substituted 
for the punishment of death by 1 Vict. c. 81, s. 1, and the penal servitude Acts. 

* " Dominions, ports, settlements, factories, or territories now or hereafter 
belonging to Her Majesty, or being in Her Majesty's occupation or possession." 

* " Island, colony, country, territory, or place." 
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person on board any yessel for the pnrposq of his being 
carried away, conveyed, or removed as a slave ; or 

For the purpose of his being imported or brought as a 
slave into any ^ place whatsoever ; or 

For the purpose of his being sold, transferred, used, or 
dealt with as a slave. 

Abtiole 115. 
punishment op slave-trading. 

' Every one [^ owing allegiance to Her Majesty] commits 
felony, and is liable upon conviction thereof to be kept in 
penal servitude for a maximum term of fourteen years, or 
to be imprisoned with hard labour for a maximum term of 
five years who [^ in any part of the world] does any of the 
acts of slave-trading specified in Article 113, clauses (a.), (b.), 
{o.)y {d.l(e.) ; or 

Knowingly and wilfully does any of the acts of slaves- 
trading specified in Article 113, clauses (/.), (y.), (A.), (i.), 
or (i.). 

Article 116. 
serving on a slave-ship, felony. 

^ Every one commits the same offence, and is liable to the 
same punishment as is specified in the last Article, who takes 
charge or command, or navigates, or embarks on board any 
vessel as captain, master, mate, surgeon, or supercargo, or 
contracts to do so, knowing that such vessel is actually 
employed, or is on that voyage or occasion intended to be 
employed in any act of slave-trading. 

* " Island, colony, cotmtry, territory, or place.** 
■ 5 Geo. 4, c. 113, a. 10 (redrawn). 

' These words are inserted to give the effect of JR, v. Zviueta^ 1 0. & K. 215, 
226-7. See, however, SaiUos v. ///iVft/tf, 8 C. B. (N.S.) 861, in which the Court of 
Exchequer Chamber was equally divided upon a very similar, though not identical 
point. 

* 5 Geo. I, ft, 113, s. 10. 
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Abtiole 117. 
sebyika on a blave-ship, hisdeueanob. 

^ Every one commits a misdemeanor, and is liable upon 
conviction, to a maximum punisliment of two years imprison- 
ment, who with the knowledge mentioned in the last Article, 
does any of the things mentioned in that Article, as petty 
officer, seaman, marine, or servant, or in any other capacity 
not specifically mentioned therein. 

Abtiole 117a. 
eidnafpika paoifio islandebs. 

3 Every one commits felony and is liable upon conviction 
thereof to the highest punishment other than capital punish- 
ment, or to any less punishment awarded to any felony by 
the law of the colony in which he is tried, who 

(i.) Decoys a native of any of the islands in the Pacific 
Ocean, not being in Her Majesty's dominions nor within the 
jurisdiction of any civilised power, for the purpose of 
importing or removing such native into any island or place 
other than that in which he was at the time of the com- 
mission of such ofience ; or carries away, confines, or detains 
any such native for the purpose aforesaid without his 
consent, proof of which consent lies on the party accused : 

(ii.) Ships, embarks, receives, detains, or confines, or assists 
in shipping, embarking, receiving, detaining, or confining, 

> 5 Geo. 4, c. 113 s. 11. 

' 35 & 36 Vict, c 19, 88. 9 and 10, and see preamble, for a definition of Pacific 
Islanders. Sect. 9 provides that offenders may be tried and punished for such 
felony in any supreme Court of Justice in any of the ^Australian colonies," i,e. 
(see s. 2) New South Wales, New Zealand, Queensland, South Australia, Tasmania, 
Victoria, and Western Australia. To these Fiji was added by 38 & 39 Vict. c. 51, 
which also empowered Her Majesty to erect a court at Fiji for the trial of offences 
committed in the Pacific Ocean, or the islands thereof. The Acts do not seem 
to contemplate the trial in England of such offences. There are however no words 
to exclude the jurisdiction of the English Courts, though the provisions as to 
punishment depend upon the laws of the colonies. It may be that if such an offence 
were tried in Ejigland, 7 & 8 Geo. 4, c. 28, ss. 8 and 9, would apply (see Article 18^ 
supra). See as to this subject, 2 HiBt. Cr. Law, p. 58-9. 
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for the purpose aforesaid, or native of any of the aforesaid 
islands, on board any vessel either on the high seas or 
elsewhere without the consent of snch native, proof of which 
consent lies on the party accused : 

(iii.) Contracts for the shipping, embarking, receiving, 
detaining, or confining on board any vessel for the purpose 
aforesaid any such native without his consent, proof of 
which consent lies on the party accused : 

(iv.) Fits out, mans, navigates, equips, uses, employs, lets 
or takes on freight or hire any vessel, or commands or 
serves or is on board any such vessel with intent to commit, 
or that any one on board such vessel should commit, any of 
the offences above enumerated : 

(v.) Ships, lades, receives, or puts on board, or contracts 
for the shipping, lading, receiving, or putting on board of 
any vessel money, goods, or other articles with the intent 
that they should be employed, or knowing that they will be 
employed, in the commission of any of the offences above 
enumerated. 

Any person who aids, abets, counsels, or procures the 
commission of any of the said offences, is liable to be tried 
and punished as a principal offender. 



o 
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PART III. 



ABUSES AND OBSTRUCTIONS OF PUBLIC AUTHORITY. 



CHAP. XI. — Abuses of Authority — 
Oppbbbsion — ^Extortion— Fraud 
— ^Neolect of Duty — Refusal 
to act. 

chap. xii. disobeoiekce to law- 
ful orders. 

CHAP. XUI. — Bribery and Corrup- 
tion — Sale of Offices. 



CHAP. XI 7. — ^MisLEADiNO Justice — 
Perjury — False Swearino — 
Subornation. 

CHAP XV. — Escape — Rescue — 
Prison Breach — Misprisions — 
Compoundino Offences. 



CHAPTER XI. 

ABUSES OF AUTHOBITI, OPPRESSION, EXTORTION, FRAUD, 
NEGLECT OF DUTY, REFUSAL TO ACT. 

Article 118. 



(( 



» 



PUBLIQ 07FICEB DEFINED. 



^ The expreBsion '' public officer/' in this chapter, means a 
person invested with anthority to execnte any public duty, 
and legally bound to do so, but does not include any member 
of either House of Parliament as such, or any eccle- 
siastical, naval, or military officer acting in the discharge of 
duties for the due discharge of which he can be made account- 
able only by an ecclesiastical, naval, or military court. 



Abtiglb 119. 
extobtion ain> 0ppbe8si0n by ptjblio officebs. 
^ Every public officer commits a misdemeanor who, in the 

* See 7 Rep. Crim. Law Cn. ch. iy. p. 153, and cf. 5 Rep. Crim. Law Cn. p. 
40. It would be foreign to the purpose of this work to discuss the question of the 
limits of the jurisdiction of the Courts of Common Law, and Ecclesiastical and 
Militory Courts. 

* R. y. Wyai, 1 Salk. 380 ; R, ▼. Bembridge, 3 Doug. 327, and 22 St. Tr. 1-159 ; 
Bacon, Abridgment, tit. "Office and Officer," K.; R. y. Bowron, 3 B.& Ad. 434; 
and see cases referred to in the Illustrations. 
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exercise, or under colour of exercising the duties of his office, 
does any illegal act, or abuses any discretionary power with 
which he is invested bylaw from an improper motive, the exist- 
ence of which motive may be inferred either from the nature 
of the act, or from the circumstances of the case. But an 
illegal exercise of authority caused by a mistake as to the law, 
made in good faith, is not a misdemeanor within this Article. 

^If the illegal act consists in taking under colour of office 
from any person any money or valuable thing which is not 
due from him at the time when it is taken, the offence is 
called " extortion." 

If it consists in inflicting upon any person any bodily 
harm, imprisonment, or other injury, not being extortion, 
the offence is called '' oppression." 

lUustrcfMons, 

(1.) ^ The Lord Chief Justice of England passes upon B and sentences 
for similar offences so disproportionate as to show partiality. He commits 
oppression. 

(2.) ' The Govemor-^^neral of India wrongfully compels a native prince 
to pay sums of money to the Indian government. He commits extortion. 

(3.) " A and B, justices of the peace^ cefuse licences to the keepers of 
public houses, because they refuse to vote as the justices wish. A and B 
commit oppression. 

(4.) ' A, a justice of the peace, sends his servant to the house of correc- 
tion for being saucy and giving too much corn to his horses. A commits 
oppression. 

' 4th Article of impeachment against Scroggs, C.J., 8 St. Tr. 199. « 

' This was the gist of the Cheyte Singh charge in the' impeachment of Warren 
Hastings. It is remarkable that neither in Debrett's History of the Trial, nor In 
Mr. Mill's History of India, nor in Lord Macaulay's elaborate Essay on Warren 
Hastings, nor in Marshman's History of India, are the charges against Hastings 
distinctly stated. It seems to a lawyer natural to give at least an abstract of the 
indictment in order to render an account of a trial intelligible, but historians are 
apt to take a different view. Lord Macaulay in particular is so much interested 
in Burke's rhetoric that he omits to say what it was all about. In Mr. Massey's 
History of George III., vol. iii. p. 337, Burke's summary of the ten charges which 
he opened is given, but Mr. Massey observes that only one of the ten was dis- 
tinct and substantive." The transactions with Cheyte Singh are described in 
Mill's British India, iv. 321, &c., in Lord Macaulay's Essays, p. 620 (ed. of 1850), 
and in Marshman's History, i. 424. 

» J?. V. WUtieoM, 2 Burr. 1317. 

* R. V. Ohey^ 8. Mod. 46. According to R, v. Morfit, Rus. & R. 307, decided long 
afterwards, A might have committed his servant for theft. 

Q 2 
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(5.) ^ A, a justioe, acting as such, orders B to be whipped, without such 
proof or information as the law requires. A commits oppression. 

(6.) ' A, a constable, having B in custody on a warrant for an assault, 
obtains money from B upon colour and pretence that A will procure the 
warrant to be discharged. A commits extortion. 

(7,) " A, a justice, commits B, a pauper, to prison for refusing to answer 
questions which A had a right to put as to B*s settlement, believing in 
good &ith that A had a legal right to commit B. A does not commit a 
misdemeanor. 

(8.) * A, a justice, illegally refuses to accept bail for a person entitled to 
be bailed, imder an opinion, hastily adopted in a crisis of real danger, that 
it was right to do so. A does not commit a misdemeanor. 

Abtigle 120. 
illegally dipbisonina 8ubje0ts beyond the seas. 

^ Every one commits a misdemeanor "who knowingly frames, 
contrives, writes, seals, or countersigns any warrant for the 
commitment, detainer, or transportation of any subject of this 
realm resident in England, Wales, or Berwick, as a prisoner 
in or to Scotland, Ireland* Jersey, Guernsey, or any other 
place beyond the sea, with or without the Queen's dominions, 
or who so commits, detains, imprisons, or transports any 
person. 

Whoever commits any such misdemeanor is put out of the 
Queen's protection. His lands, tenements, goods, and chattels 
are forfeited to the Queen, and he is to be imprisoned for life 
(or perhaps at the Queen's pleasure). 

Abtiole 121. 

FRAUDS AND BREACHES OF TRUST BY OFFICERS. 

* Every public officer commits a misdemeanor who, in the 
discharge of the duties of his office commits any fraud or 
breach of trust affecting the public, whether such fraud or 

1 See precedent of indictment, 2 Chit. Crim. Law, 236. 
Precedent of indictment, 2 Chit. Crim. Law, 292. 

* M, Y. Jaokaon, 1 T. R. 653. 

* 22. T Badgery 4 Q. B. 475. 

* 31 Car. 2, c. 2, e. 11, the Habeas Corpus Act. The penalty is prsmnnire, as 
explained by Coke, 1 Inst. 130 a. 7th Rep. C. C. L. p. 37. 

' See cases in ninstrations. 
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breach of trust would have been criminal or not if committed 
against a priyate person. 

lUmirations, 

(1.) ^ A, an accountant in the office of the Paymaster-General, fraudu- 
lently omits to make certain entries in his accoimts, whereby he enables the 
cashier to retain large sums of money in his own possession, and to appro- 
priate the interest on such sums to himself after the time when they ought 
to have been paid to the Grown. A commits a misdemeanor. 

(2.) ' A, a commissary-general of stores in the West Indies, makes con- 
tracts with B to supply stores, on the condition that B should divide the 
profits with A. A commits a misdemeanor. 

Abtigle 122. 

NBGLECT OF OFFICIAL DUTT. 

3 Every public officer commits a misdemeanor who wilfully 
neglects to perform any duty which he is bound either by 
common law or by statute to perform, provided that the 
discharge of such duty is not attended with greater danger 
than a man of ordinary firmness and activity may be ex^ 
pected to encounter. 

Illustrations, 

(1.) ^ A, the mayor of B, neglects to perform various acts which it was in 
bis power to do, and which a man of ordinary prudence, firmness, and 
activity, might have been expected to do, in order to suppress riots in B. 
A is guilty of a misdemeanor. 

(2.) '^ A, the Lord Mayor of London, refrains from making the proclama- 
tion in the Biot Act, and from ordering soldiers to disperse a mob, because 
he is afraid to do so, in circumstances in which a man of ordinary courage 
would not have been afraid. A commits a misdemeanor. 

(3.) * A, a sheriff, refuses to execute a criminal condemned to death. A 
commits a misdemeanor. 



1 S. V. Bembridge, 3 Doug. 332 ; 22 St. Tr. 1-159. This would now be an 
offence in the case of a private person under 38 & 39 Vict. c. 24, s. 2. Soe post^ 
Art. 352. 

« M. V. Valentine J(mes^ 31 St. Tr. 251. 

* R, V. Wyat^ 1 Salk. 881 ; R, v. Bembridge, 3 Dong. 332; 22 St. Tr. 1-159 ; 

Comyn's Digest, tit. Indictment, D. ; B. v. Jones, Strange, 1146; 4 Steph. 
Cem. 326. 

* B, V. Pinney, 5 C. & P. 254, and 3 B. & Ad. 946. This is the case of the 
Bristol riots. Mr. Pinney was, in fact, acquitted ; but the case involves the prin- 
ciple of the illustration. 

* B, V. KenneU (Lord Mayor in 1780), printed in 5 C. & P. 282, as a note to B 
V. Pinney, 

* B. V. Antrofms, 2 A. & E. 798. 
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(4.) ^ A» a coroner, refuses to take an inquest on a body» after notice that 
it is lying dead in his jurisdiction. A commits a misdemeanor. 

(6.) ' A, a constable, wilfully refuses to arrest a person who commits a 
felony jn his presence. A commits a misdemeanor. 

(6.) ' A, a clergyman of the Church of England, refuses to solemnise 
marriage between persons who might lawfully be married and who tender 
themselves for that purpose. He commits a misdemeanor. 

Abtiole 123. 

BEF17SAL TO SERVE AK OFFICE. 

^ Every one commits a misdemeanor who unlawfully refuses 
or omits to take upon himself and serve any public office 
which he is by law required to accept if duly appointed ; 
but this article does not extend to cases in which any other 
penalty is imposed by law for such refusal or neglect, or to 
any case in which by law or by custom any person is 
permitted to make any composition in place of serving any 
office. 

lUustroftion. 

A person may be indicted for refusing to exercise the office of overseer 
of the poor or parish constable. 



' * 2 Hale, P. C. 58 ; and see precedent of indictment, 2 Chit. Crim. Law, 255. 

• Hawk. P. C. p. 129 ; c/. p. 115. 

' R. y. JameSj 2 Den. 1. The conTiction in this case was quashed on the narrow 
ground that the parties did not sufficiently tender themselves for marriage. The 
objection that the offence was only an ecclesiastical one was taken^ but no judg* 
ment was delivered on it. A refusal to bury would probably stand on the same 
footing. By 1 Edw. 6, c. 1, it is enacted that a minister "shall not without 
lawful cause deny" (the Sacrament) <<to any person that will devoutly and 
humbly desire it." An indictment for such a denial would be incongruous and 
indecent, but it ia difficult to find any definite legal ground for saying that it 
would not lie. (See JmhxM v. Cook^ L. R. 1 P. D. 80). 

* R, V. Bower^ 1 B. & C. 585 ; and see 5th Report, C. L. C. 41^ where many 
authorities are cited. Also 1 Russ. Cr. 212-13^ 
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CHAPTER Xn. 

DISOBEDIENCE TO LAWFUL ORDERS. 

Abhole 124. 
disobedienob to a statx7tb. 

^ Eyeby one commits a misdemeanor who wilfully disobeys 

any statute of the realm by doing any act which it forbids, 

or by omitting to do any act which it requires to be done, 

and which concerns the public or any part of the public, 

unless it appears from the statute that it was the intention 

of the Legislature to provide some other penalty for such 

disobedience^ 

Abtiglb 125. 

disobedienoe to lawful obdebs of 0ox7bt, &g. 

3 Every one commits a misdemeanor who disobeys any 
order, warrant, or command duly made, issued, or given by 
any court, officer, or person acting in any public capacity 
and duly authorized in that behalf, unless any other penalty 
or mode of proceeding is expressly prescribed in respect of 
such disobedience. 

(1.) ' A refases to assist a constable in the execution of his duty when 
lawfully called upon by the constable to do so. A commits a misde- 
meanor. 

(2.) ^ A refases to pay money for the support of his bastard child which 
he has been ordered to pay by the Quarter Sessions. A commits a misde- 
meanor. 

» R, ▼. Wright^ 1 Burr. 543 ; R, r. Harris^ 4 T. R. 205 ; 5th Report, C. L. C. 43 ; 
2 Hawk. P. C. 289. Draft Code, b. 114. 

* 5th Report, C. L.C.43; J(me^9 Ca$e, 2 Moo. 171 ; R^Y^Dale^Dear, 37. Draft 
Code, 8. 115. 

* R.Y. Sherlock, L. R. 1 C. C. R. 20. 

* R. y. FerraU, 2 Den. 51. In this case Pollock^ CB., asked how it would be if 
the man conld not pay? and whether a refiual to pay a fine is indictable. The 
answer wonld seem to be that it is. Imprisonment on snch an indictment would 
only be a roundabout way of doing what is commonly done in cases of fine, viz., 
inflicting an altematiye term of imprisonment. Whether a man is sentenced to 
be fined £100 and to be imprisoned in default of payment, or to be imprisoned 
because he has not obeyed the order of the Court to pay a fine of £100, is rather a 
matter of form than anything else. 
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CHAPTEE XIIL 

BRIBERY AND CORRUPTION-^SALE OF OFFICES. 

Abtiole 126. 

JUDICIAL OOBBXTPTION. 

^ Every one who gives or offers to any person holding any 
judicial office^ and every person holding any judicial office 
who accepts any bribe, commits a misdemeanor. 

Every gift or payment made in respect of or in relation to 
any business having been, being, or about to be transacted 
before any such person in his office is a bribe, whether it is 
given in order to influence the judicial officer in something to 
be done, or to reward him for something already done, and 
whether the thing done or to be done is itself proper or 
improper. 

Abtiole 127. 
oobbupnon of other publio officers. 

^ Every one commits a misdemeanor who by any means 
endeavours to force, persuade, or induce any public officer 
not being a judicial officer to do or omit to do any act which 
the offender knows to be a violation of such officer's official 
duty. 

Article 128. 

EMBRACERY. 

^ Every one commits the misdemeanor called embracery 

> 3 Inst. 144-8 ; 1 Hawk. P. C. 414-15 ; 5th Rep. C. L. C. p. 20-1. See, too, 
Spedding's Life of Bacon, rii. 209-78. The crime is so rare that the definition 
is reiy imperfect and more or less conjectural. See 3 Hist. Cr. Law, 250-5. 
Draft Code, s. 111. 

' 5th Report, C. L. C. art. 3. 35, p. 47. Many authorities are cited, and in 
particular the chapters of the 3rd Inst, and Hawkins referred to in the last note ; 
also R. T. Ycntghan, Burr. 2494, see especially 2501. 

» 1 Hawk. P. C. 466 ; 1 Russ. Cr. 264. It is provided by the Jury Act of 1825, 
6 Geo. 4, c. 50, s. 61, that " notwithstanding anything therein contained every person 
who shall be guilty of the offence of embracery, and every juror who shall be guilty or 
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who by any means whatever except the production of evidence 
and argnment in open court attempts to influence or instruct 
any juryman, or to incline him to be more favourable to 
the one side than to the other in any judicial proceeding 
whether any verdict is given or not, and whether such verdict, 
if given, is true or false. 

Abtiole 129. 
definition of bribeby of votebs. 

1 Every one is guilty of bribery 

(a.) Who directly or indirectly by himself or by any other 
person on his behalf, 

^In order to induce any voter to vote or refrain from 
voting at any election ; 

^ or corruptly on account of such voter's having voted or 
refrained from voting at any election; 

^ or in order to induce any person to procure or endeavour 
to procure the return of any person at any election, or the 
vote of any voter at any election, 

(i.) * Gives, lends, or agrees to give or lend, or offers or pro- 
mises, or promises to procure or to endeavour to procure any 
money or valuable consideration to or for ^ any person what- 
ever: 

(ii.) * Gives or procures, or agrees to give or procure, or offers 
or promises, or promises to procure or to endeavour to procure 
any office, place, or employment to or for any person what- 
ever ; or 

Q).) ^ Who in consequence of any such gift, loan, offer, 

corruptly consent thereto," shall be liable to be proceeded against, and punished 
as before the Act. I do not know what was the reason for this section. See 
Draft Code, s. 129. 

» 17 & 18 Vict, c 102, 8. 2. 

« Ibid. (1), (2). 

» Ibid. (1), (2). 

* Ibid. (3). 

» Ibid. (1), (2). 

• " Any person "= any voter, or to or for any person on behalf of ^any voter, 
or to or for any other person. 

» 17 & 18 Vict, c 102, 8. 2 (1), (2) 
» Sect. 2 (4). 
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promise, procurement, or engagement, procures or engages, 
promises or endeayours to procure the return of any person 
in any election or the vote of any voter at any election ; or 

(c.) ^ Who adyances or pays or causes to be paid any 
money to, or to the use of any other person, with the intent 
that such money or any part thereof shall be expended in 
bribery at any election, or who knowingly pays or causes 
to be paid any money to any person in discharge or repay- 
ment of any money wholly or in part expended in bribery at 
any election ; or 

(d.) ^Who being a yoter before or during any election 
directly or [indirectly by himself or by any other person 
on his behalf receiyes, agrees, or contracts for any money, 
gift, loan, or yalual)le consideration, office, place, or employ- 
ment for himself or for any other person for yoting or 
agreeing to yote, or for refraining or agreeing to refrain from 
yoting at any election ; or 

(e.) ^Who after any election directly or indirectly by 
himself or by any other person on his behalf receiyes any 
money or valuable consideration on account of any person 
haying voted or refrained from yoting, or having induced any 
other person to yote or to refrain from voting. 

Nothing in clauses (a.), (&.), or (c.) extends to any money 
paid or agreed to be paid for or on account of any legal 
expenses hSnafde incurred at, or concerning any election. 

Abtigle 130. 

DEFINITION OF XJin)nE INFLUEyCE. 

^ Every one commits the offence of undue influence 
(a.) Who directly or indirectly by himself or by any other 
person on his behalf makes use of or threatens to make use 
of any force, violence, or restraint, or inflicts or threatens 
the infliction by himself or by or through any other person 
of any injury, damage, harm, or loss, or in any other manner 

» 17 & 18 Vict. c. 102, 8. 2 (5)* 
« Ibid. 8. 3 (1). 
» n>id. 8. 3 (2). 
* Ibid* 8. 5. 
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practises intimidation npon or against any person in order to 
induce or compel him to vote or refrain from yoting, or on 
account of his haying voted or refrained from voting at any 
election; or 

(6.) Who by abduction, duress, or any fraudulent device 
or contrivance impedes, prevents, or otherwise interferes 
with the free exercise of the franchise of any voter, or 
thereby compels, induces, or prevails upon any voter either 
to give or to refrain from giving his vote at any election. 

Abtiole 131. 
punishment of bbibbby at oebtain elections. 

^ Every person is guilty of a misdemeanor who commits 
bribery or undue influence at or in respect of any election of 
any member to serve in Parliament, or any election to the 
office of mayor, alderman, councillor, auditor, assessor of a 
borough or ward of a borough subject to the provisions of the 
5 i& 6 Will. 4, 0. 76. 

Abtiole 132. 

DEFINITION OF OFFICE. 

The word '^ office " in Articles 133 and 134 includes 
* Every office in the gift of the Crown or of any officer 
appointed by the Grown, and all commissions, civil, naval 
and military, and all places or employments in any public 
department or office whatever in any part of her Majesty's 
dominions whatever, and all deputations to any such office 
and every participation in the profits of any such office or 
deputation. 

Abtiole 133. 

SELLINa OFFICES. 

^ Every one commits a misdemeanor who does any of the 
following things in respect of any office, or any appointment 

> 17 & 18 Vict. c. 102) 88. 2, 3, 5 ; 85 & 86 Vict. c. 60, ss. 2, 3. Ofienden are 
also liable to be sued for penalties by informers. 

* 5 & 6 Edw. 6, c. 16 ) 49 Geo. 3, c. 126, 8. 1. 

* 49 Geo. 3, c. 126, •. 3^ greatly condensed. 
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to or resignation of any o£Sce, or any consent to any snch 
appointment or resignation, that is to say, every one who 
directly or indirectly 

(a.) Sells the same, or receives any reward or profit from 
the sale thereof, or agrees to do so : 

(6.) Purchases, or gives any reward or profit for the pur- 
chase thereof, or agrees or promises to do so. 

^ Whoever commits either of these misdemeanors upon its 
commission forfeits to the Queen any right which he may 
have in the office, and is disabled to hold it for life, and 
it is not lawful for the Queen to dispense him from such 
disabiUty. 

Article 134. 
makika intebe8t fob offices foe reward. 

3 Every one commits a misdemeanor who does any of the 
following things directly or indirectly : 

(a.) Beceives or agrees to receive any reward or profit for 
any interest, request, or negotiation about any office, or under 
pretence of using any such interest, making any such request 
or being concerned in any such negotiation : 

(b.) Gives or procures to be given any profit or reward, or 
makes or procures to be made any agreement for the giving 
of any profit or reward for any such request or negotiation 
as aforesaid : 

(c.) Solicits, recommends, or negotiates in any manner as 
to any appointment to or resignation of any office in expec- 
tation of any reward or profit : 

((2.) ^ Keeps any office or place for transacting or negotiating 
any business relating to vacancies in or the sale or purchase 
of or appointment to or resignation of offices. 

> 5 & 6 Edw. 6, c. 16, b. 1 ; 49 Geo. 8, c. 126, s. 2 ; Ingr<m*8 Case, 8 Inst. 154. 
The 5 & 6 Edw. 6, c. 16, s. 1, is repealed as to offices in the Customs, by 6 Geo. 4, 
c. 105, 8. 10. It was, howerer, extended to offices in the Customs as weU as to 
many others, by 49 Geo. 3, c 126. I do not quite understand the result of this. 
The present Castoms Act, 39 & 40 Vict. c. 36, throws no light on the subject. 

* 49 Geo. 3, c. 126, s. 4. 

* Ibid. s. 5. 
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CHAPTER XIV. 

MISLEADING JUSTICE—PEBJUBT— FALSE SWEARING^ 

SUBORNATION. 

Abtiolb 135. 

* PBRJUBY DEFINED. 

^ Pebjuby is an assertion upon an oath duly administered in a 
judicial proceeding, before a competent Court, of the truth 
of some matter of fact, material to the question depending 
in that proceeding, which assertion the assertor does not 
believe to be true when he makes it, or on which he knows 
himself to be ignorant. 

* In this definition, the word " oath " includes every affimi^a- 
tion which any class of persons are by law permitted to 
make in place of an oath. 

^ The expression '^ duly administered," means administered 
in a form binding on his conscience, to a witness legally 
called before them, by any Court, judge, justice, officer, 
commissioner, arbitrator, or other person, who by the law 
for the time being in force, or by consent of the parties, has 
authority to hear, receive, and examine evidence. 

^ The fact that a person takes an oath in any particular 
form is a binding admission that he regards it as binding on 
his conscience. 

* The expression '' judicial proceeding," means a proceeding 

♦ See 3 Hiat. Cr. Law, pp. 240-50. 

> 3rd Inst. 167 ; 1 Hawk. P. C. 429-435 ; 3 Buss. Cr. 1, &c., and see note, 5th 
Beport, C. L. C. 23. Draft Code, s. 119. 

' Many statutes to this effect hare been passed. See in particular 32 & 33 Vict, 
c. 68, s. 4 ; 33 & 34 Vict. c. 49 ; and see statutes as to particular religious bodies 
collected in 3 Russ. Cr. 26-9. 

* 14 & 15 Vict, c 99, 8. 16, passed to remove doubts in the question by whom 
an oath might be administered, 3 Russ. Cr. 3. As to using a form binding on the 
witness's conscience see 1 & 2 Vict. c. 105 ; Omichund T. Barker^ 1 Sm. L. C. 455. 

« Ide9 Ys Hocare, 2 B. & B. 232. 

» Illustrations (2), (3), (4). 
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which takes place in or tinder the authority of any Court of 
justice, or which relates in any way to the administration of 
justice, or which legally ascertains any right or liability. 

^ A proceeding may be judicial although the person accused 
in it was brought before the Court by which the proceeding 
is held by an irregular warrant. 

^ The word '' fact " includes the fact that the witness holds 
any opinion or belief. 

' The word '' material " means of such a nature. as to affect 
in any way, directly or indirectly, the probability of any- 
thing to be determined by the proceeding, or the credit of 
any witness, and a fact may be material although evidence 
of its existence was improperly admitted. 

lUtMtrations. 

(1.) A swears that certain goods are of a certain valne. 

^ A is entirely ignorant upon the subject. A is guilty of perjury whether 
the goods are of that value or not. 

The goods are not of that value, and A knows it. A has committed 
perjury. 

^ The goods are of that value, but A believes that they are not A has 
committed perjury. 

The goods are not of that value, but A believes that they are. A has 
not committed perjury. 

(2.) ' A proceeding before a local marine board sitting under the Merchant 
Shipping Act, 1854, and having power to suspend or cancel the certificates 
of the masters and mates of ships, is a judicial proceeding. 

(3.) ^ An inquiry before a sheriff as to the amount of damages is a judicial 
proceeding. 

(4.) ' An inquiry before a justice of the peace as to making a man find 
sureties for the peace is a judicial proceeding. 

(6.) ' A swears that he thinks that certain words are in his handwritinor. 
The jury find that he did not think so. A commits perjury. 



B, T. Hughesj L. R. 4 Q. B. D. 614. 

Illastration (5). 

Illustrations (6), (7). 

J2. V. Matobey, 6 T. R. 637. 

Gumey*8 Case, 3 Inst. 166. 

S. T. Tomlinfon, L. R. 2 C. C. R. 49. 

1 Hawk. P. C. 430. 

Ibid. 

H. V. SGhkmgery 10 Q. B. 670. 
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(6.) ' A, a witness under cross-examination, denies an imputation which 
goes to his credit only. B is improperly permitted to contradict A. B 
swears falsely. B commits perjury on a material fact. 

(7.) ' A falsely swears that he has examined a paper, alleged to he a copy, 
with an original will, in order to make the copy admissible. The paper is 
not put in evidence, and it would not have been admissible if it had been 
tendered. A commits perjury on a material fact. 

Abtigle 136. 
subobnation of pebjuby. 

^ Subornation of perjnry is procuring a person to commit a 
perjury, which he actually commits in consequence of such 
procurement. 

Abtiole 137. 

punishment 07 pebjuby and subobnation. 

^Perjury and subornation of perjury are misdemeanors, 
and OTOry one who commits either is liable, upon conyiction, 
to any term of penal servitude, or imprisonment with or 
without hard labour, not exceeding soTen years. 

Abtiolb 138. 

FALSE SWEABING. 

' Every one commits a misdemeanor, who swears falsely 
before any person authorized to administer an oath upon 
a matter of public concern, under such circumstances that 
the false swearing if committed in a judicial proceeding 
would have amounted to perjury. 

> S. V. Oaibon, L. & C. 109. In the later case of £, ▼. ^Vmn, L. R. 1 C. C. R. 
107^ S, y. Qibbon was followed, but the facts are not so strong. See, too, S. v. 
MuUany, L. & C. 593. 

• Philjwtfs Case, 2 Den.C. C. 309. 

* If the perjnry is not committed, the crime is incitement : see Article 47. See 
also 1 Hawk. P. C. 435, c. 87, s. 10. Draft Code, s. 119. 

* The punishment at common law was whipping, imprisonment, fine, and 
pillory. By 2 Geo. 2, c. 25, s. 2, seven years transportation or imprisonment 
with hard Ubonr was added. By 3 Qeo. 4, c. 114, hard labour was again autho- 
rized, I know not why. By 7 Will. 4 & 1 Vict. c. 23, the pillory was abolished. 
Whipping is obsolete. Fines fall under Article 22. Thus the text represents the 
result. Cf. Draft Code, ss. 120, 1. 

• See Cases in Hlnstrations. Draft Code, s. 122. 
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Illustrations, 

(1.) ^ A takes a false oath before a sarrogate in order to obtain a nuirriage 
licence. A commits a misdemeanor. 

(2.) ' A takes a false oath before commissioners appointed by the king 
to inqnire iuto cases in which a royal grant was required to confirm title 
to lands. A commits a misdemeanor. 

(3.) * A swears a false affidavit under the Bills of Sale Act (17 & 18 Vict, 
c. 36). A commits a misdemeanor. 

Abtiole 139. 

fobgina instruments of eyli>enoe and tendehina them in 

paooF. 

Every one commits felony and is liable, upon conviction 
thereof, to a maximum punishment of seven years penal 
servitude, or to a maximum of three, and a minimum of one 
year's hard labour, who does any of the following things 
(that is to say), 

(a.) ^Forges the seal, stamp, or signature of any such 
certificate, official, or public document, or document or pro- 
ceeding of any corporation or joint stock or other company 
as is mentioned or referred to in the preamble to 8 & 9 
Vict. c. 113, or of any document referred to in 14 & 15 Vict, 
c. 99, or any certified copy of any document, bye-law, entry 
in any register, or other book or other proceeding in the 
first mentioned Act referred to. 

(b.) Tenders in evidence any such document knowing the 
same to be false and counterfeit. 

(e.) Forges the signature of any judge of the Supreme 
Court attached or appended to any decree, order, certificate, 
or other judicial or official document. 

(d.) Prints any copy of any private Act or of the journals 
of either House of Parliament, falsely purporting to have 
been printed by the printers to the Crown, or to either 
House of Parliament. 

> Chapman*8 Case, 1 Den. C. C. 432. 

* Hobart, 62. This case is gi^en by Hawkins, 1 P. C. 430, as an instance of 
perjury in a proceeding not judicial ; but this, I think, is a misconception. 

* S, T. Hodghiss, L. R. 1 C. C. R. 212. 

^ 8 & 9 Vict. c. 113, s. 4, and see my Digest of the Law of Evidence, Art. 79. 
See Draft Code, s. 125. 
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{e.) Tenders in eyidence any such copy, knowing it not to 
haye been printed by the person by whom it purports to 
have been printed. 

Abtiole 140. 
officebs giyina false oebtifioates. 

^ Every one commits a misdemeanor, and is liable, upon 
conviction thereof, to a maximum punishment of eighteen 
months imprisonment, who 

Being an officer, required or authorized, by 14 & 15 Yict. 
c. 99, to furnish any certified copy under that Act, wilfully 
certifies any document as being a true copy or extract, 
knowing that the same is not a true copy or extract, 

Abtiole 141. 
maintenance. 

^ Maintenance is the act of assisting the plaintiff in any 
legal proceeding in which the person giving the assistance 
has no valuable interest, or in which he acts from any 
improper motive. 

Champerty is maintenance in which the motive of the 
maintainor is an agreement that if the proceeding in which 
the maintenance takes place succeeds, the subject-matter of 
tbe suit shall be divided between the plaintiff and the 
maintainor. 

Buying or selling a pretended title is buying or selling 
lands, of which the title is known to be in dispute, below the 
value which they would have if the title was not in dispute, 
and to the intent that the buyer may carry on the suit in 
place of the seller. 

> 14 & 15 Vict. c. 100, 8. 15. 

* 1 Riias. Or. (5th ed.) 357-60. As to barratry, 362-3. See also 1 Hawk. 

P. C. 454-466, and Note III. in Appendix. See also 3 Hist. Or. Law, 234-40. The 

old Statute of Conspirators, 33 Edw. 1, and many other ancient statutes (3 Edw. 

1, c. 18; 13 Edw. 1, c. 49; 1 Edw. 3, st. 2, c. 14; 20 Edw. 3, c.4; 1 Ric. 2, 

c. 4 ; 7 Ric. 2, c 15; 32 Hen. 8, c. 9; 4 Edw. 3, c. 11) refer to these offences, 

but do not throw much light on their natare. 

U 
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A common barrator is one who habitually moyes, excites, 
or maintains suits or qnarrels, either at law or otherwise. 

"Whoever commits maintenance, or champerty, or buys 
or sells a pretended title, or is a common barrator, is gnilty 
of a misdemeanor. 

^ Every person who practices as a solicitor or agent in 
any snit or action, after having been convicted of forgery, 
perjury, or common barratry, is liable to seven years penal 
servitude as a maximum punishment, upon an order to be 
made by the judge or judges of the Court in which the suit 
or action was brought, who must upon complaint or informa- 
tion examine the matter in a summary way in open court. 

^ Every one who sues any person in the name of a ficti- 
tious plaintiff, or in the name of a real person, but without 
his authority, commits a misdemeanor, and must, upon con- 
viction thereof, be imprisoned for six months. 

Aetigle 142. 

conspibaot to defeat justice — dissuadmo wttkesses fbom 

testifyino. 

Every one commits a misdemeanor who 

(a.) ^Conspires with any other person to accuse any person 
falsely of any crime, or to do anything to obstruct, prevent, 
pervert, or defeat the course of justice; or 

(J.) *In order to obstruct the due course of justice, 
dissuades, hinders, or prevents any person lawfully bound 
to appear and give evidence as a witness from so appearing 
and giving evidence, or endeavours to do so ; or 

(c.) * Obstructs or in any way interferes with, or know- 
ingly prevents the execution of any legal process, civil or 
criminal. 

> 12 Geo. 1, c 29, 8. 4. 

* 18 Eliz. c 5, 8. 4 (redrawn and modernised). 

* Every person conyicted of an offence against clanse (a.) is liable to be sen- 
tenced to hard labour. Wright on Conspiracies, 30 ; 14 & 15 Vict, c 100, s. 29 ; 
cf. Draft Code, ss. 126, 7, 8. 

* 1 Hawk. P. C. 64 ; S. y. Lady Lawley, Strange, 904 ; and see 5th Rep. C. L. 
C. Art. 57. 

* Cases collected in 1 Rnss. Cr. 569-71. 
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CHAPTEB XV. 

E8CAP3~BE8CU3-PIiI80N-BBEACH-^MI8PBI8I0N8^ 
COMPOUNDma 0FFEN0E8. 

Abtiole 143. 

yoluntaby permission by offioebs of escapes by pbisonebs. 

^ Every one who knowingly, and with an intent to save him 
from trial or execution, permits any person in his lawful 
custody to regain his liberty, otherwise than in due course 
of law, commits the offence of voluntary escape ; and 

Is guilty of high treason if the escaped prisoner was in his 
custody for and was guilty of high treason ; 

Becomes an accessory after the fact to the felony of which 
the escaped prisoner was guilty, if he was in his custody for 
and was guilty of felony ; and 

Is guilty of a misdemeanor if the escaped prisoner was 
in his custody for and was guilty of a misdemeanor. 

Article 144. 

NEOUaENT permission BY OFFICERS OF ESCAPES BY PRISONERS. 

^ Every one is guilty of the misdemeanor called negligent 
escape who, by the neglect of any duty, or by ignorance of 
the law, permits a person in his lawful custody to regain 
his liberty otherwise than in due course of law. 

The person escaping is deemed to have regained his 
liberty as soon as he gets out of sight of the person from 
whom he escapes, and not before. 

Article 145. 

RESCUE DEFINED. 

^Bescue is the act of forcibly freeing a person from custody 

* 2 Hawk. P. 0. 192, 196, 197 ; 1 Ross. Or. 583. It does not appear what is 
the effect of volantarily permitting the escape of a man lawfully charged, but 
innocent in fact. Draft Code, s. 138. 

* 1 Hale, P. C. 602 ; 2 Hawk. P. C. 194 (speaks doubtfully as to the second 
paragraph). Cf. Draft Code, s. 140. 

* 1 Russ. Cr. 597 ; 2 Hawk. P. C. 201. 

H 2 



100 A DIGEST OF 



against the will of those who have him in custody. If the 
person rescued is in the custody of a private person, the 
offender must have notice of the fact that the person rescued 
is in such custody. 

Abticlb 146. 

quality of offence of besoue. 

^ Every one commits high treason, felony, or misdemeanor 
who rescues a prisoner imprisoned on a charge of, or under 
sentence for, high treason, felony, or misdemeanor respec- 
tively. ^Any offender convicted of such a misdemeanor is 
liable to be sentenced to hard labour. 

Abticlb 147. 
felonious besoues. 

^Whoever feloniously rescues any prisoner is liable to a 
maximum punishment of seven years penal servitude, or 
to imprisonment with hard labour for a maximum period of 
three years. 

Abtiolb 148. 

BBSCUING MUBDEBEBS. 

* Every one commits felony and is liable, upon conviction 
thereof, to penal servitude for life, as a maximum punish- 
ment, who by force sets at liberty, rescues, or attempts to 
rescue, or set at liberty any person out of prison, committed 
for or found guilty of murder, or rescues or attempts to 
rescue any person convicted of murder, going to execution 
or during execution. 

Abticlb 149. 
assisting escape of pbisonebs of wab. 

* Every one commits felony and is liable, upon conviction 

> 1 Hale, P, C. 606 ; 1 Buss. Cr. 597. Draft Code, s. 136. 

• 14 & 15 Vict c 100, 8. 29. 

• 1 & 2 Geo. 4, c. 88, s. 1. The offence was formerly a clergyable felony, so 
that this enactment increased the punishment. 

• 25 Geo. 2, c. 37, s. 9. As to punishment, 7 Will. 4 & 1 Vict. c. 91. Cf. Draft 
Cole, B. 135. 

» 52 Geo. 3, c. 156. Draft Code, s. 131. 



THE CBIMINAL LAW. 101 

thereof, to penal seryitude for life, or for fourteen years, 
or for seTen years, or to be imprisoned with or without 
hard labour for a maximum period of two years, who 

(a.) ^Assists any alien enemy of Her Majesty, being a 
prisoner of war in Her Majesty's dominions, whether such 
prisoner is confined as a prisoner of war in any prison or 
other place of confinement, or is suffered to be at large on 
his parole in Her Majesty's dominions or in any part thereof, 
to escape from such prison or place of confinement, or from 
Her Majesty's dominions, if at large on his ^ parole ; or 

(&.) ^Who (owing allegiance to Her Majesty) after any 
such prisoner as aforesaid has quitted the coast of any part 
of Her Majesty's dominions in such his escape, knowingly 
and wilfully upon the high seas aids or assists such prisoner 
in his escape towards any other dominions or place. 

Abtiole 150. 

RESCUINa BEYEKTTE PBIBONEBS. 

^ Every one commits a misdemeanor and is liable upon 
conyiction thereof to a fine of one hundred pounds who 
rescues any person apprehended for any offence punishable 
by fine or imprisonment under the Customs Acts, or pre* 
yents, or attempts to prevent, his apprehension or aids, 
abets, or assists in committing any such offence. 

Abtiole 151. 
helphtg to escape fbom pbison. 

^ Every one commits felony and is liable upon conyiction 
to be sentenced to imprisonment with hard labour for a term 
not exceeding two years, who aids any prisoner in escaping 

1 52 Geo. 3, c. 156, 8. 1. 

• Sect. 2. 
» Sect. 3. 

* 39 & 40 Vict. c. 36, b. 187. This section also contains provisions as to several 
revenne offences which I omit as too special for this work, and for assaults on 
customs officers, as to which see Article 236 (6.) and (c). 

» 28 & 29 Vict. c. 126, s. 37. The word *« thing " at the end of the section is 
not confined to things ejusdem generis. It includes a crowbar : R. v. Faync, 
L. R, 1 C. C. R. 27. Draft Code, s. 137. 
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or attempting to escape from any ^ prison, or who, with 
intent to facilitate the escape of any prisoner, conveys or 
causes to be conveyed into any prison, any mask, dress, or 
other disguise, or any letter, or any other article or thing. 

Artiole 152. 
escape by pebsons in custody. 

^ Every one commits a misdemeanor, ^and is liable upon 
conviction thereof, to be sentenced to hard labour, who, 
being lawfully in custody for any criminal offence, escapes 
from that custody. 

Abtiole 153. 

BBEAEma PRISON. 

^ Every one commits felony who, being lawfully detained on 
a charge of, or under sentence for, treason or felony, breaks 
out of the place in which he is so detained, against the will 
of the person by whom he is detained. 

If the offender is detained under a charge of misdemeanor 
the offence of breaking out of the place of confinement is a 
misdemeanor, ^ and is liable on conviction to be sentenced to 
hard labour. 

The expression " breaks out " means an actual breaking of 
the place in which the party is confined, whether intentional 
or not. 

Illustrations, 

(1.) °A, lawfully confined in prison under a charge of felony, climbs over 
the prison wall and escapes. A has not committed an offence within this 
Article (though he has within Article 152). 

(2.) ' On the top of the prison wall loose bricks are arranged so as to 



' ^ PriflOD " includes gaol, hotue of correction, bridewell, or penitentiary. It 
also includes the airing-grounds or other grounds or buildings occupied by prison 
officers for the use of the prison, or contiguous thereto (sect. 4). 

• 2 Hawk. P. C. 182. Draft Code, ss. 133, 4. 
•14 & 15 Vict. c. 100, s. 29. 

• 2 Hawk. P. C. 183-189 ; 1 Rus. Or. 592-5. There is a good deal of learning 
on the subject founded on 1 £dw. 2, st. 2, " De frangentibus prisonam," but it is 
mostly practically obsolete. This statute is not mentioned in the Reyised Statutes^ 
Draft Code, s. 182. 

• S. T. HasweU, R. & R. 458. 
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fall if disturbed. In climbing over tbe wall A accidentally disturbs and 
throws down one of them. A has committed an offence within this 
Article. 

Aeticlb 154. 

ESOAPma FBOM CEBTAIN PRISONS. 

^ Every convict confined in Pentonville or Millbank prison 
and every offender ordered to be confined in Parkhnrst 
prison is liable to the consequences hereinafter mentioned 
who 

At any time dnring the term of his imprisonment breaks 
prison; or 

Who, while being conveyed to snch prison, escapes from 
any person having the lawful custody of him ; or 

Who (being ordered to be confined in Parkhurst prison) 
escapes from the place of his confinement, or from any lands 
belonging to the prison. 

Every such offender may for his first offence be punished 
by an addition to the term of his imprisonment, not exceed- 
ing three years in the case of prisoners confined in Millbank 
or Pentonville prisons, and two years in the case of pri- 
soners under sentence of imprisonment in Parkhurst prison. 
Offenders under sentence of penal servitude in Parkhurst 
prison are liable to be punished in the same manner as 
other persons under sentence of penal servitude escaping 
from their place of confinement. 

If any offender punished by such addition as aforesaid to 
his term of imprisonment is afterwards convicted of a 
second escape or breach of prison he is guilty of felony. 

Every person confined in any of the said prisons is liable 
to be punished by an addition not exceeding twelve months 
to the term of his imprisonment who attempts to break 
prison (or in the case of Parkhurst Prison to escape from 
the place of his confinement), or forcibly breaks out of his 
cell, or makes any breach therein with intent to ^escape 
therefrom. 

> A» to Parkhurst Prison, 1 & 2 Vict. c. 82, s. 12 ; Pentonville, 5 it 6 Vict. 
c. 29, 8. 24; Millbank, 6 & 7 Vict. c. 26, s. 22. 
* This word does not Apply to Pentonyille. 
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Abtiole 155. 
tbakspobts ob pebsons sentenced to penal sebyirude 

BEma AT LABQE. 

^ Every one commits felony and is liable, npon conyiction 
thereof, to be kept in penal servitade for life, as a maximum 
punishment, and to be previously imprisoned with or with- 
out hard labour for any term not exceeding four years, 

(a.) Who haying been sentenced or ordered to be trans- 
ported, or kept in penal servitude, or haying agreed to 
transport himself on certain conditions, either for life or 
for any number of years, is afterwards at large within any 
part of her Majesty's dominions, without some lawful cause, 
before the expiration of the term for which he was ordered 
te be transported or kept in penal servitude, or agreed to 
transport himself ; 

(b.) ^ Who aids, abets, counsels, or procures the commission 
of the offence defined in clause (a.). 

Abtiole 156. 

mispbision of tbeason. 

^ Every one who knows that any other person has com- 
mitted high treason, and does not within a reasonable time 
give information thereof to a judge of assize, or a justice of 
the peace, is guilty of misprision of treason, and must upon 
conviction thereof be sentenced to imprisonment for life, and 
to forfeit to the Queen all his goods and the profits of his 
lands during his life. 

Abtiole 157. 

MISPBISION OF felony. 

^ Every one who knows that any other person has com- 
mitted felony and conceals or procures the concealment 

> 5 Geo. 4, c. 84, s. 22. Punishment altered by 4 & 5 WiU. 4, c. 67. Draft 
Code, 8. 130. 

• 4 & 5 Will. 4, c. 67. 

• 1 Hawkins, P. C. 60. As to panishment, ii. 630 ; 1 Hale, P. C. 371-4. See 
Note IX. Cf. Draft Code, s. 18. 

• I Hawkins, P. 0. 73. See Note IV. 
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thereof, is guilty of misprision of felony, and upon conviction 
thereof the offender, if a sheriff, coroner, or their bailiff, 
" ^ shall have one year's imprisonment and after make a 
" grievous fine " at the discretion of the ^ Court, " and if they 
" have not whereof they shall have imprisonment of ^ three 
" years." 
In other cases the offender is guilty of a misdemeanor. 

Aeticle 158. 
agbeemsnt not to pbosegute. 

^ Every one commits a misdemeanor who, in respect of 
any valuable consideration, enters into an agreement not to 
prosecute any person for felony, or to shew favour to any 
person in any such prosecution. 

Abtiole 159. 
compounding penal actions. 

^ Every one commits a misdemeanor, who, having brought, 
or under colour of bringing, an action against any person 
under any penal statute in order to obtain from him any 
penalty, compounds the said action without order or consent 
of the Court [ • whether any offence has in fact been com- 
mitted or not]. 

3 Edw. 1, c. 9. 

The wordi <*at the king's pleaanre," mean this; see 1 Hale, P. C. 375 

Others read *' foar." See Revised Statutes. 

2 Hale, P. C. 619. Precedents of indictment, 2 Chit. Crim. Law, 219. 

18 EUiz. c. 5, ss. 4, 5 (very much compressed). The punishment yvaa the 
pillory, but see now 56 Geo. 3, c. 138, s. 2. See also B. v. Somerion^ 6 £a. 126 ; 
£, v. Gotley, Russ. & Ry. 84. 
• £. V. Best, 2 Moo. C. C. 124. 
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PART IV. 



ACTS INJURIOUS TO THE PUBLIC IN GENEBAL. 



CHAP. XVI. — Undefined Mibde- 

ME1N0R8. 

CHAP. XVn. — Offences against 
Reliqion. 



CHAP. XVni.— Offences against 

MORALITT. 

CHAP. XIX.— <)ouiioN Nuisances— 

Disorderly Houses. 
CHAP. XX.— Vagrancy. 



CHAPTER XVI. 

UNDEFINED MI8DEMEAN0B8. 
Abtiolb 160. 

ACTS mVOLVINa PUBLIO MIBOHIEF. 

'Acts deemed to be injurious to the public have in some 
instances been held to be misdemeanors, because it appeared 
to the Court before which they were tried that there was an 
analogy between such acts and other acts which had been 

> See 3 Hist. Cr. Law, 351-60, and 2 Hist. Cr. Law, 197-9 ; see the whole 
of chapter i. of Sir W. Erie's work on Trade Unions, pp. l-'54, particularlj pp. 
48-53; also his account of J2. y. Rowlands and R, v. Ihiffield, Ibid. 81-7. 
Wright on the Laws of Conspiracy should be studied, and contrasted with this. 
See also my account of the law of conspiracy in Boscoe's Criminal EYidence (8th 
ed.)^ pp. 409-414. As to offences relating to the administration of justice, see 5th 
Rep. C. L. C. passim, but particularly p. 29, &c, p. 50, &c., and R, v. Opie, 1 
Saund. 301 ; R. v. King, 8 T. R. 585, and other cases there cited. As to 
public officers, R, ▼. Bembridge, 22 St. Tr. 1. After quoting the judgment of 
Willes, J. (the colleague of Lord Mansfield), in Jfillar v. Tayhr (4 Burr. 2312), to 
the effect that "justice, moral fitness, and public convenience, when applied to 
a new subject, make common law without precedent," Pollock, C.B., said, "I 
entirely agree with the spirit of this passage so far as it regards the repressing 
what is a public evil and preventing what would become a public mischief; but 
I think there is a wide difference between protecting the community against a 
new scarce of danger and creating a new right. I think the Common Law is quite 
competent to pronounce anything to be illegal which is manifestly against the pub- 
lic good ; but I think the Common Law cannot create new rights," &c. (Jefferys v. 
Boosey, 4 H. L. C. 936). As to cheats affecting the public, see 2 East, P. C. 818-822. 
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held to be misdemeanors, although such first mentioned acts 
were not forbidden by any express law, and although no 
precedent exactly applied to them. 

This has been done especially in the case of agreements 
between more persons than one to carry out purposes which 
the judges regarded as injurious to the public, in which case 
such acts have been held to amount to the o£fence of con- 
spiracy, 

or when they have been done by a public officer in relation 
to his official duty, 

or when they tended in any way to perrert the adminis- 
tration of justice, or to disturb the public peace, 

or when the proceeding has been by parliamentary im- 
peachment. 
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CHAPTEE XVn. 

> OFFENCES AGAINST RELIGION 

Abtiole 161. 

BLASPHEMY DEFINED — ALTERNATIVE DEFINITIONS. 

^ Eyeby publication is said to be blasphemous which con- 
tains 

Matter relating to God, (a.) A denial of the truth 
Jesus Christ, the Bible, or of Christianity in general, or 
the Book of Common Prayer, of the existence of God, whe- 
intended to wound the feel- ther the terms of such publi- 
ings of mankind, or to ex- cation are decent or other- 
cite contempt and hatred wise. 

against the church by law (6.) Any contemptuous re- 
established, or to promote yiling or ludicrous matter 
immorality. relating to God, Jesus Christ, 

Publications intended in or the Bible, or the formu- 

good faith to propagate laries of the Church of Eng- 

opinions on religious sub- land as by law established, 

jects, which the person who whatever may be the occasion 

publishes them regards as of the publication thereof, 

> See 2 Hist. Cr. Law, ch. xxiv. 298-396, and Draft Code, Part XII. 

^ There is anthority for each of these views, as may be seen from a collection of 
all the cases on the subject in Folkard's Edition of Starkie on Libel, pp. 593-603. 
Most of the cases are old, and 1 do not think that, in fact, any one has been con- 
victed of blasphemy in modem times for a mere decent expression of disbelief in 
Christianity. Mr. Starkie many years ago wrote, " A wilful intention to pervert, 
insult, and mislead others by me<in8 of contumelious abuse applied to sacred sub- 
jects, or by wilful misrepresentations and artful sophistry calculated to mislead 
the ignorant and unwary, is the criterion and test of guilt." This is the language 
of a man who means, but is reluctant to say plainly, '* You may deny Christianity 
to be true, but you must do it in a decent way, and with regard to the feelings of 
others." Lord Coleridge allows me to say that the left hand side of the page 
correctly states the law laid down in the last trial which took place for blasphemy, 
R, V. Poolet/f tried at the Bodmin Summer Assizes, in 1857, before Coleridge, J. 
Lord Coleridge was counsel in that case. For the reasons given in the chapter on 
offences against religion in my History of the Criminal Law, Vol. U. p. 474. I am 
now unable to agree with the milder view of the law. See Draft Code, s. 141. 
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trne, are not blasphemous and whether the matter pnb- 

(within the meaning of this lished is, or is not, intended 

definition) merely because in good faith as an argument 

their publication is likely to against any doctrine or 

wound the feelings of those opinion, unless the publica- 

who belieye such opinions to tion is made under circum- 

be false, or because their stances constituting a lawful 

general adoption might tend excuse, 
by lawful means to altera- 
tions in the constitution of 
the church by law estab- 
lished. 

Eyery one who publishes any blasphemous document is 
guilty of the misdemeanor of publishing a blasphemous libel. 

Every one who speaks blasphemous words is guilty of the 
misdemeanor of blasphemy. 

Abtiole 162. 

HERESIES. 

^ Eyery person who is guilty of atheism, blasphemy, 
heresy, schism, or any other damnable doctrine or opinion 
(*not punishable at common law), may, upon conyiction 
thereof before a competent ecclesiastical Court, be directed 
to recant the same and to do penance therefor, and to be ex- 
communicated and imprisoned for such term, not exceeding 
six months, as the Court pronouncing the sentence of ex- 
communication may direct. 

Abtiole 163. 

DENTING TBUTH OF CHRISTIANITY, &0. 

^ Eyery one commits a misdemeanor and upon conyiction 
thereof is liable to the punishments hereinafter mentioned, 

> 29 Car. 2, c. 29 ; 53 Geo. 3, c 127, ss. 1, 2, 3 ; and see Phillimore, Eccl. Law^, 
1075-7. The ezcommunication and term of imprisonment is signified to the 
Qneen in Chancery, whereupon a writ issues ^* de excommunicato capiendo." 

« Phillinwre v. Machon, 1 P. D. 481 ; Co. Litt. 96 b. 

* 9 & 10 Will. 3, c. 35, as altered by 53 Geo. 3, c 160. 
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who haying been educated in, or at any time having made 
profession of, the Christian religion within this realm, by 
writing, printing, teaching, or advised speaking, denies the 
Christian religion to be tme, or the holy scriptures of the 
Old and New Testament to be of Divine authority. 

For the first o£fence the o£fender must be adjudged in- 
capable and disabled in law, to all intents and purposes 
whatsoever, to have or enjoy any office or employment, 
ecclesiastical, civil or military, or any part in them, or 
any profit or advantage appertaining to them, and if at the 
time of his conviction the person convicted enjoys or pos- 
sesses any office, place, or employment, such office, place, or 
employment becomes ^ void» 

Upon a second conviction for all or any of the said crimes 
the offender is from thenceforth disabled to sue, prosecute, 
plead, or use any action or information in any Court of law 
or equity, or to be guardian of any child, or executor or 
administrator of any person, or capable of any legacy or deed 
of gift, or to bear any office, civil or military, or benefice 
ecclesiastical, for ever within this realm, and must also suffer 
imprisonment for the space of three years from the time of 
such conviction. 

Provided that any person convicted of any of the aforesaid 
crimes for the first time shall be discharged from all penal- 
ties and disabilities incurred by such conviction, upon his 
acknowledgment or renunciation of such offence or erroneous 
opinions in the same court where he was convicted within 
four months after his conviction. 

Abtigle 164. 

DEPEAVINa THE IiOBD's Sin'PBB. 

^ Every one commits a misdemeanor who depraves, despises, 
or contemns the sacrament of the supper and table of the 

> *< Shall be and is hereby declared void." 

' 1 Edw. 6| c. 1, 8. 1, applied to the present Book of Common Prayer hj 14 
Car. 2, c. 4, s. 20. I hare retained these and the following provisions because, 
though they are practically obsolete, they relate to acts which might still be 
done. But I have not thought it worth while to encumber the book with the 
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Lord, in contempt thereof by any contemptnons words, or 
by any words of depraving, despising, or reviling, or by 
advisedly in any other wise contemning, despising or 
reviling the said sacrament. 

Abtigle 165. 
depravina the book of cohkon pbayeb. 

^ Every one commits a misdemeanor and is liable npon con- 
viction thereof to the punishments hereinafter mentioned, 
who does any of the following things ; that is to say, 

(a.) Who in any interlude, play, song, rhymes, or other 
open words, declares or speaks anything in derogation, 
depraving, or despising of the Book of Common Prayer, or 
of anything therein contained, or any part thereof; or 

(b.) Who by open fact, deed, or open threatonings, compels, 
causes, or otherwise procures or maintains any parson, vicar, 
or other minister, in any eaihedral or parish church or 
chapel, or in any other place, to sing or say any common or 
open prayer, or to minister any sacrament otherwise or in 
any other manner or form than is mentioned in the said 
book; 

(e.) Who by any of the said means unlawfully interrupts 
and lets any parson, vicar, or other minister in any cathedral 
or parish church or chapel, in singing or saying common or 
open prayer, or ministering the sacraments, or any of them, 
in the manner mentioned in the said book. 

For the first offence the offender must be fined one hun- 
dred marks, and in default of payment within six weeks 
after his conviction, must be imprisoned for six months. 



statntes of prffimunire, which, with hardly an exception, are only historical 
monuments of bygone political and religious conflicts, imposing penalties on acts 
which it is barely conceirable that any one should do in the present state of 
society. The subject is treated fully in the 7th Report of the Criminal Law Com« 
missioners, pp. 37-45. The offences are appealing to Rome from any of the Queen's 
Courts (24 Hen. 8, c. 12) ; asserting that Parliament has a legislative authority 
without the Crown (3 Car. 2, c. 1) ; and some others. 

' 1 Eliz. c. 2, 8. 3, applied to the present Book of Common Prayer by 14 
Car. 2, c. 4, s. 20. 
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For the second offence the offender must be fined four 
hundred marks, and in default of payment as aforesaid must 
be imprisoned for twelve months. 

For the third offence the offender must forfeit to the 
Queen all his goods and chattels and be imprisoned for life. 

Abtigle 166« 
clebg7mbn befttsina to use the book of common prayer. 

' Every one commits a misdemeanor and is liable upon con- 
yiction thereof to the punishments hereinafter mentioned, 
who, being a parson, yicar, or other minister whatsoever, 
that ought or should sing or say common prayer according 
to the Book of Common Prayer, 

(a.) Befuses to use the said common prayer, or to minister 
the sacrament, in such cathedral or parish church, or other 
place, as he should use or minister the same ; 

(b.) Uses, wilfully and obstinately standing in' the same, 
any other rite, ceremony, order, or form of mass, openly or 
privily, or matins, evensong, administration of the sacra- 
ment, or other ^ open prayer than is mentioned and set forth 
in the said book ; 

(e.) Preaches, declares, or speaks anything in derogation 
or depraving of the said book, or anything therein contained, 
or of any part thereof. 

For the first offence the offender must forfeit to the Queen 
one year's profit of such of his benefices as Her Majesty 
appoints, and be imprisoned for six months, whether he has 
any benefice or not. 

For the second offence the offender must be deprived ipso 
facto of all his spiritual promotions, and be imprisoned for a 
year, and if he has no promotion he must be imprisoned for 
life. 

> 2 & 3 Edw. 6, c. 1 ; 14 Car. 2, c. 4, 8. 20, and see 1 Eliz. c. 2, s. 2, which 
slightly yaries the penalty on one point. 

' By *' open prayer is meant that prayer which is for others to come nnto or 
hear, either in common churches, or private chapels, or oratories, commonly called 
the Sexrice of the Church." 
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For the third offence the offender must be imprisoned for 
life. 

Article 167. 

DISTTTRBINa PUBLIC WORSHIP, 

(a.) ^ Every one commits a misdemeanor and is liable, upon 
conviction thereof, to a fine of forty pounds, who wilfully 
and maliciously or contemptuously disquiets or disturbs any 
meeting, assembly, or congregation of persons ^lawfully 
assembled for religious worship, or in any way disturbs, 
molests, or misuses any preacher, teacher, or person officiat- 
ing at such meeting, assembly, or congregation, or any person 
or persons there assembled. 

(&.) ^ Every one commits a misdemeanor and is liable upon 
conviction thereof, before two justices of the peace, to a fine 
not exceeding five pounds, or, if the justices think fit, to 
imprisonment for any time not exceeding two months, 

who is guilty of riotous, violent, or indecent behaviour 
in any cathedral church, parish or district church or chapel 
of the Church of England or in any^ chapel of any religious 
denomination, or ^ in England in any place of religious wor- 
ship, duly certified under 18 & 19 Vict. c. 81, whether during 
the celebration of divine service or at any other time, or in 
any churchyard or burial ground ; or 

who molests, lets, disturbs, vexes, or troubles, or by any 
other unlawful means disquiets or misuses any preacher duly 
authorized to preach therein, or any clergyman in holy 
orders ministering or celebrating any sacrament or any 
divine service, rite, or office in any cathedral, church, or 
chapel, or in any churchyard or burial ground. 

1 52 Geo. 3, c. 155, 8. 12. Draft Code, s. 143. 

' This Act was originally confined to all Protestant Dissenters other than 
Quakers, but was extended to all persons lawfully assembled for religious worship 
by 9 & 10 Vict. c. 59, s. 4. 

* 23 & 24 Vict. c. 32, s. 2. This Act abolished the jurisdiction of the £ccle- 
siastical Courts orer laymen for brawling. 

* The Act extends to Ireland. 
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CHAPTER XVin. 

OFFENCES AGAINST MORALITY. 
Abtigle 168. 

BODOUY. 

^ Evert one commits the felony called sodomy, and is liable 
upon conyiction thereof to penal servitude for life, as a 
maximum, and to penal servitude for ten years as a minimum 
punishment, who 

(a.) Carnally knows any animal ; or, 

(&.) Being a male, carnally knows any man or any woman 
(per anum). 

Any person above the age of fourteen years who permits 
himself or herself to be so carnally known as aforesaid is a 
principal in the first degree in the said felony. 

Abtiole 169. 

ATTEMPT TO OOlfMIT SODOMY. 

^ Every one who attempts to commit sodomy is guilty of a 
misdemeanor^ and is liable upon conviction thereof to ten 
years penal servitude as a maximum punishment. 

Abtiole 170. 

tiCCLESIASTICAL 0EK8UBEB FOB IMM0BALIT7* 

^ Every person who commits incest, adultery, fornication^ 

1 24 & 25 Vict. c. 100, s. 61 ; see cases in 1 Ross. Or. (5th ed.) 879-82. See 
2 Hist. Cr. Law, 429-80. As to carnal knowledge see Article 254, post. Draft 
Code, 8. 144 

* 24 & 25 Vict. Ci 100, s. 62. Draft Code, s. 145. 

' 13 £dw. 1, c. 4 ; 53 Geo. 3, c. 127, ss. 1-3 ; and see Phillimore's Eccl. Law; 
1081; 1442 : also PhiUimore v. Machon, 1 P. D. 481 ; Co. Litt. 96 b. Incest, 
though not mentioned in the statute '* Circumspect d agatis," is the only offence 
which in these days is ever prosecuted under the law here stated; Such a prosecu- 
tion occurred within the last few years in the Bishop of Chichester's Court. See 
2 Hist. Cr. Law, 396-420. 
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or any other deadly sin (not punishable at common law), is 
liable npon conviction thereof in an ecclesiastical Court to 
be directed to do penance, and to be excommunicated, and 
to be imprisoned for such term not exceeding six months as 
the Court pronouncing the sentence of excommunication may 
direct. 

Abtiole 171. 

PX7BLIG INDEGENOIES. 

^ Every one commits a misdemeanor who does any grossly 
indecent act in any open and public place in the presence of 
more persons than ^ one ; but it is uncertain whether such 
conduct in a public place amounts to a misdemeanor if it is 
done when no one is present, or in the presence of one person 
only. 

' A place is public within the meaning of this Article if it is 
80 situated that what passes there can be seen by any con- 
siderable number of persons if they happen to look. 

lUustraiions, 

The following are instances of public places : 

^ The inside of an omnibus ; 

^ The roof of a house visible from the back windows of several houses ; 

*The inside of a urinal open to the public, and by the side of a footpath 
in Hyde Park ; 

^The inside of a booth on Epsom racecourse, which the public were 
invited to enter, 

> 1 Hawk. P. C. 358. The acta referred to are principally acts of open indecency, 
but an act scandaloasly profligate, though not in this sense openly indecent, might 
in some cases be a misdemeanor, as^ e.g.^ selling a wife. See per Lord Mansfield 
in R. V. Delaval^ 3 Burr. 1438. If the act done is a public and indecent exposure 
of the person the offender may on conviction be sentenced to hard labour. 14 & 15 
Vict. c. 100, 8. 29, and see Article 193 (d.), («.). Draft Code, s. 146. 

* JSllioft Ckucf L. & C. 103. 

» WeWa Case, 1 Den. 338 ; Holmes* 9 Case^ Dears. 207 j R, v. Orchard^ 3 Cox, C* 
C, 248 J R, V. Rouverardj stated by Parkei B., in B. v* Webb, 1 Den. 344* 

* R. V. Holmes, Dears. 207. 

« JTuUlman's Case, L. & C. 326. 

* R. V. Harris, L. R. 1 C. C. R. 282* 
^ R. V. aaundersi 1 Q. B. D. 18* 



i 2 



116 A DIGEST OF 



Abtigle 172. 
obscene pubuoations. 

^ Every one commits a misdemeanor who without justifi- 
cation, 

(a.) Publicly sells, or exposes for public sale or to public 
view, any obscene book, print, picture, or other indecent 
exhibition; ^or any publication recommending sexual im- 
morality, even if the recommendation is made in good faith 
and for what the publisher considers to be the public good. 

(6.) Publicly exhibits any disgusting object. 

Any person convicted of the offence defined in clause (a.) 
may be sentenced to hard labour. 

(Submitted.) — A person is justified in exhibiting disgusting 
objects, or publishing obscene books, papers, writings, prints, 
pictures, drawings, or other representations, if their exhibition 
or publication is for the public good, as being necessary or 
advantageous to religion or morality, to the administration 
of justice, the pursuit of science, literature, or art, or other 
objects of general interest ; but the justification ceases if the 
publication is made in such a manner, to such an extent, or 
under such circumstances, as to exceed what the public good 
requires in regard to the particular matter published. 

Illustrations, 

(1.) ^ A exhibits for money, to all oomera, an nnnataral and monstrons 
birth. A oommits a misdemeanor. 

B exhibits a similar object to students of medicine only. B does not 
commit a misdemeanor. 



* Note V; Strange, 790 ; and see 20 k 21 Vict. c. 83, s. 1 ; 14 & 15 Vict. c. 
100, 8. 29 ; Starkie (by Folkard), 603-12. Draft Code, s. 147. 

' These words are added in reference to the case of R, r. JBradlaugh, tried 
before Cockbnm, C.J., 18 June, 1877. I hare not seen any report of the trial 
itself. Proceedings in error on the ground that the indictment was defective was 
taken in 1878 and are reported in L. R. 3 Q. B. D. 607. The jury found that the 
work prosecuted called the * Fruits of Philosophy ' was published in good faith for 
the public good, and that it recommended immoral practices. It appeared in 
evidence that it was not obscene in the sense of being calculated or intended to 
excite passion. 

* Horring v. Watson^ 1 Russ. Cr. (5th ed.) 436. 
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(2.) ^ A, a bookseller, publishes the work of a casuist, which contains 
amongst other things obscene matter. The work is published in Latin> 
and appears from the circumstances of its publication to be intended for 
bond fide students of casuistry only. A has not committed a misdemeanor. 

B extracts the obscene matter from the work so published, translates it 
into English, and sells it as a pamphlet about the streets for the purpose of 
throwing odium upon casuists. B has committed a misdemeanor. 

Abtigle 173. 
DEFnjNa aiBLS undeb age. 

^ Every one commits a misdemeanor and is liable upon 
conviction thereof to two years imprisonment with hard 
labour as a maximum punishment who, by false pretences, 
or false representations, or other fraudulent means, procures 
any woman or girl, under the age of twenty-one years, to 
have illicit carnal connection with any man. 

* The second paragraph of this illustration is based upon B. ▼. Jfficklmf L. R. 
3 Q. B. 360; and see Steele v. Brannan, L. R. 7 C. P. 261. The first part is 
merely my suggestion as to what ought to be held to be the law if the question 
should arise, but the point cannot be called clear. Keating, J., referred, in passing 
to the question in Steele t. Brannanj L. R. 7 C. P. 269, 270, but expressed no 
opinion upon it. I confine this article to obscenity because I have found no 
authority for the proposition that the publication of a work immoral in the wider 
sense of the word is an offence. A man might with perfect decency of expression, 
and in complete good faith, maintain doctrines as to marriage, the relation of the 
sexes, the obligation of truthfulness, the nature and limits of the rights of pro- 
perty, &C., which would be regarded as highly immoral by most people, and yet (I 
think) commit no crime. Obscenity and immorality in this wide sense are entirely 
distinct from each other. The language used in reference to some of the cases 
might throw doubt on this, but I do not think any instance can be given of the 
punbhment of a decent and bond fide expression of opinions commonly regarded as 
immoral. I leave this note unaltered, but since it was written the case cited above 
of B. V. Bradlaugh may be considered to have gone some way towards establishing 
a different principle, and to have invested juries to a certain extent with the 
powers of ex post facto censors of the press so far as such publications on the relation 
of the sexes are concerned. I think that juries ought to exercise such a power with 
the greatest caution, when a man writes in good faith on a subject of great 
interest and open to much difference of opinion, and when no indecency of language 
is used, except such as is necessary to make the matter treated of intelUgible. 

* 24& 25 Vict, c 100 s. 49. Draft Code, s. 148. 
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Abticle 174. 
oonspibagy to defile. 

^ Eyery one commits the misdemeanor of conspiracy who 
agrees with any other person to induce any woman to 
commit adultery or fornication, or to take any woman from 
the lawful custody of her parents, in order to marry her to 
any person without their consent : 

(SxTBMiTTED.) Provided, that an agreement between a man 
and a woman to commit fornication or adultery, or that the 
woman shall leave the lawful custody of her parents without 
their consent, in order to marry the man, is not a conspiracy. 

Abticle 175. 
pbeventing the bubial of dead bodies alo) disintebbina 

THEir. 

^ Every one commits a misdemeanor who prevents the 
burial of any dead body, or who, without authority, disinters 
a dead body, even from laudable motives ; or 

who, having the means, neglects to bury a dead body 
which he is legally bound to bury, provided that no one is 
legally bound to incur a debt for such a purpose ; or 

^ who buries or otherwise disposes of any dead body on 
which an inquest ought to be taken, without giving notice to 
a coroner, or who, being under a legal duty to do so, fails to 
give notice to a coroner that a body on which an inquest 
ought to be held is lying unburied, before such body has 
putrified. 

> B, V. Lord Greyy 3 St. Tr. 519 ; 1 Eaat, P. C. 460 ; R, v. Mecars^ 2 Den. 79 ; 
B. T. Delavai, 3 Burr. 434. Draft Code, s. 149. 

' R, T. Vanni 2 Den. 325. A man is boand to bury his child's body, and, I 
sappose, his wife's. In R, r. Vann Lord CampbeU said, *' A man is bound, if he 
has the means, to give his child Christian burial." This can hardly be a duty in 
the case of persons who are not Christians, but probably " Christian " means only 
decent. It appears from R, v. Stewart, 12 A. & £. 773, 779, that the person under 
whose roof another person dies is under a legal duty to carry the corpse, decently 
covered, to the place of burial if there is no one else who is bound to bury it. 
Draft Code, s. 158. 

* 1 Russ. Cr. 620 (5th ed.) 7th Bep. a L. C. pp. 50, 51. 
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lUustraiions. 

(1.) ^ A digs up a dead body and sella it for purposes of dissection. This 
is a misdemeanor. 

(2.) 'A, without the consent of a dissenting congregation, to which a 
burial ground belonged, or of trustees haying the legal estate therein, but 
with the leave of the person in charge, digs up his mother's coffin in order 
to bury it in his father's grave in a churchyard some miles off. This is a 
misdemeanor. 

(3.) *A, a gaoler, refuses to deliver up for burial the dead body of a 
prisoner who had died in gaol to the executors, on the ground that the 
deceased person owed him money. This is a misdemeanor. 



1 B. T. Zyiin, 1 Lea, 497. 

* B, T. Sharpe^ D. k B. 160. 

' B, T. Scott, 2 Q. B. 248 (in a note to B. y. For), 
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CHAPTER XIX. 

COMMON NUISANCES— DI80BDEBLT MOUSES. 

Abtiole 176. 
common kuisange. 

^ A COMMON nuisance is an act not warranted by law or an 
omission to discharge a legal duty, which act or omission 
obstructs or causes inconyenience or damage to the public in 
the exercise of rights common to all Her Majesty's subjects. 
It is immaterial whether the act complained of is convenient 
to a larger number of the public than it inconveniences, but 
the fact that the act complained of facilitates the lawful 
exercise of their rights by part of the public may shew that 
it is not a nuisance to any of the public. 

IlltLstrations, 

(1.) ' An electric telegraph company without legal authority erects a tele- 
graphic pole in a permanent manner on the waste at the side of and form- 
ing part of a highway, leaving room enough for the use of the highwayf 
nnd not affecting either the metalled road or the footpath, by the side of it. 
This is a public nuisance, because a small portion of space which the public 
had a legal right to use is obstructed. 

(2.) ' A tramway laid down on a high road in such a manner as to obstruct 
to some extent the use of the road by common carriages is a public 
nuisance, although it may be convenient to a large majority of those who 
use the road. 

(3.) * The public have a right to use the Tyne as a highway and to anchor 



1 1 Hawk. P. C. 692. The question as to the public benefit of the act com- 
plained of may arise indirectly. Draft Code, s. 150. 

« S. V. United Kingdom Telegraph Co.^ 3 F. & F. 73. 

» J?. V. Train, 2 B. & S. 640. 

* Ji. T. Rusael, 6 B. & C. 566. I think this is the effect of the case, which 
deserves careful study. It is referred to in B. v. TVatn, but I doubt whether 
it is not misunderstood there. Lord Tenterden differed in it from Bay ley and 
Holroyd, JJ. Of the eight counsel engaged seven became judges. J?, y. Betts^ 
13 Q. B. 1022, refers to it in a manner which seems to me inadequate. In A. G, 
V. Terry (L. R. 9 Ch. App. 425) Jessel, M.R., disapproved of JB. v. B'lsself though 
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ships therein for a reasonable tima to take in^cargoes of coal. A erects 
staiths and spouts at which ships moored for the purpose can take in coal, 
but which prevent ships not lying at them from sailing over part of the 
waterway where they would otherwise be able to sail. The fact that the 
arrangement is on the whole convenient with regard to the public use of 
the river may be considered by the jury in deciding whether the staiths 
are a nuisance or not. 

C4.) The non-repair of a public highway is a public nuisance. 

(5.) ^ A railway company makes a railway within five yards of an ancient 
public highway in such a manner that the locomotives frighten the 
horses of persons using the highway as a carriage road. The railway is 
made and the locomotives used under Acts of Parliament, which do not 
require the railroad company to screen the line from the road. This is not 
a public nuisance because the act done is warranted by law. 

Abtiole 177. 
common nuisance a mi8demean0b. 

^ Eyery one who commits any common nDisance is gnilty 
of a misdemeanor. 

Abticle 178. 
px7nishment fob keepina disobdebly houses. 

^ Every one who keeps a disorderly house commits a com- 
mon nnisance, and is liable upon conviction thereof to be 
sentenced to hard labour. 

^ Any person who appears, acts, or behaves as master or 
mistress, or as the person having the care, government, or 



he approved of the doctrine which I understand to be laid down in it The 
turning point of the case, as I understand it, is that the rhips anchored under 
the spouts had a right to anchor there for a reasonable time to receive cargo, 
and that the spouts being recognized by statute could not be regarded as in them- 
selves illegal. The question on which the judges differed was whether Bayley, J., 
had influenced the jury by referring to the collateral advantage of cheapening 
coal in the London market. The effect of time in legalizing a nuisance is some- 
what similar. It has not in itself that effect, but the fact that a given state of 
things is of very long standing may be evidence that it is not in fact a nuisance : 
see cases in 1 Buss. Cr. 421 and 442. The view taken by the Criminal Law Com- 
missioners is rather different, see 7th Bep. p. 59. 
> R. V. Pease, 4 B. & Ad. 30. 

* Cf. Draft Code, ss. 151, 2. 

* 3 Geo. 4, c. 114, s. 1. Draft Code, s. 154. 

« 25 Geo. 2, c. 36, s. 8 ; 21 Geo. 3, c 49, s. 2. 
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management of any disorderly house, is to be deemed and 
taken to be the keeper thereof, and is liable to be prosecuted 
and punished as such, although, in fact, he is not the real 
owner or keeper thereof. 

^ But the owner of a house, conducted as a disorderly house 
by a person to whom he lets it as a weekly tenant, is not the 
keeper of the house merely because he knows the use to 
which it is put, and does not give his tenant notice to 
quit. 

Article 179. 

disobdebly houses. 

The following houses are disorderly houses, that is to say, 
common bawdy houses, common gaming houses, common 
betting houses, disorderly places of entertainment. 

Abtigle 180. 
common bawdy houses. 

^A common bawdy house is a house or room, or set of 
rooms, in any house kept for purposes of prostitution. And 
it is immaterial whether indecent or disorderly conduct is or 
is not perceptible from the ^ outside. 

Abtigle 181. 
common gamina houses. 

^ A common gaming house is a house kept or used for play- 
ing therein at any game of chance, or any mixed game of 
chance and skill, in which 

(i.) A bank is kept by one or more of the players, exclu- 
sively of the others ; or 

(ii.) In which any game is played the chances of which 

> B, ▼. Barrett, L. & C. 263, and see B, r. Stannard, L. & C. S49, where the 
whole hoose was let in parts to different women as weekly tenants. 

' 1 Russ. Cr. 443, see cases ; B. v. Pierson, 2 Lord Raym. 1197 ; see also 
Chitty, and 3 Steph. Com. 353, n. Draft Code, s. 155. 

» B. V. Bice ^ WUton, L. R. 1 C. C. R. 21. 

* See Note VL in Appendix ; 33 Hen. 8. c. 9, s. 11 ; 8 & 9 Vict, c, 109, s. 2. 
Draft Code, s. 156. 
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are not alike favourable to all the players, including among 
the players the banker or other person by whom the game 
is managed, or against whom the other players stake, play 
or bet. 

Abticle 182. 

^ COMMON BETTma HOUSES. 

A common betting house is a house, office, room, or other 
place 

(i.) Kept or used for the purpose of betting between per- 
sons resorting thereto and 

The owner, occupier, or keeper thereof ; or 

Any person using the same ; or 

Any person procured or employed by, or acting for or on 
behalf of, any such person ; ^ or 

Any person having the care or management, or in any 
manner conducting the business thereof; or 

(ii.) Kept or used for the purpose of any money or valu- 
able thing being received by or on behalf of any such 
person as aforesaid, as or for the consideration 

for any assurance, undertaking, promise, or agreement, 
express or implied, to pay or give thereafter any money or 
valuable thing on any event or contingency of or relating to 
any horse race, or other race, fight, game, sport, or exercise ; or 

as or for the consideration for securing the paying or 
giving by some other person of any money or valuable thing 
on any such event or contingency. 

3 Every common betting house is deemed to be a common 
gaming house. 

Abticle 183. 

evidence that a house is a common gamina house. 

The following circumstances are evidence (until the con- 
trary is proved) that a house, room, or place is a common 
gaming house, and that the persons found therein were 
unlawfully playing therein : that is to say, 

M6 & 17 Vict. c. 119, 8. 1, preamble. Draft Code, s. 157. 

' *' Any such person "= owner, occupier, keeper, or person using the same. 

» Sect. 2. 
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(l) ^ Where any cards^ dice, balls, counters, tables, or other 
instruments of gaming used in playing any unlawful game 
are found in any house, room, or place suspected to be used 
as a common gaming house, and entered under a warrant or 
order issued under 8 & 9 Yict. c. 109, or about the person of 
any of those found therein. 

(ii.) ^ Where any constable or officer authorized as afore- 
said, to enter any house, room, or place, is wilfully preyented 
from, or obstructed, or delayed in entering the same or any 
part thereof, or where any external or internal door or means 
of access to any such house, room, or place so authorized to be 
entered is found to be fitted or proyided with any bolt, bar, 
chain, or any means or contrivance for the purpose of delay- 
ing, preventing, or obstructing the entry into the house, or 
any part thereof, of any constable or officer authorized as 
aforesaid, or for giving alarm in case of such entry ; or 

If any such house, room, or place is found fitted or pro- 
vided with any means or contrivance for unlawful gaming, or 
for concealing, removing, or destroying any instruments of 
gaming. 

Abtiole 184. 

disosdebly places of entertainment. 

The following places are disorderly places of entertain- 
ment, that is to say — 

(a.) ^ Every house, room, garden, or other place kept for 
public dancing, music, or other public entertainment of the 
like kind in the cities of London and Westminster, or within 
twenty miles thereof, without a licence granted in compli- 
ance with the provisions of 25 Geo. 2, c. 36. 

^ This definition does not include the Theatres Boyal in 
Drury Lane and Covent Garden, or the King's Theatre in 
the Haymarket, or any performance or public entertainment 
carried on under letters patent, or licence from the Grown or 
the Lord Chamberlain. 

> 8 & 9 Vict, c 109, B. 8. 
« 17 & 18 Vict. c. 38, 8. 2. 
' 25 Geo. 2, c. 36, •. 2. 
* Ibid. B. 4. 
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(J.) ^ Every house, room, or other place opened or used for 
public entertainment or amusement, or for publicly debating 
on any subject whatsoever upon any part of the Lord's Day, 
called Sunday, and to which persons are admitted by the 
payment of money, or by tickets sold for money. 

The following places are deemed to be places to which 
persons are admitted by the payment of money, although 
money is not taken in the name of or for admittance, that is 
to say, any house, room, or place — 

(i.) ^ At which persons are supplied with tea, coffee, or other 
refreshments of eating or drinking on the Lord's Day at any 
greater price than the common and usual prices at which 
the like refreshments are commonly sold upon other days 
thereat, or at places where the same usually are sold. 

(ii.) Any house, room, or place opened or used for any of 
the purposes aforesaid at the expense of any number of 
subscribers or contributors to the carrying on any such 
entertainment, or amusement, or debate, on the Lord's Day, 
and to which persons are admitted by tickets to which the 
subscribers or contributors are entitled. 

Abtiole 185. 
disobdeblt inns. 

^ A disorderly inn is an inn kept in a disorderly manner and 
suffered to be resorted to by persons of bad character for any 
improper purpose. 

Every person who keeps a disorderly inn, or who, being 
an innkeeper, refuses, without reasonable grounds, to enter- 
tain any person ready and willing to pay for entertainment 
therein, commits a misdemeanor. 

> 21 Qeo. 3, c. 49| 8. 1. 
« Ibid. 8. 2. 

' Precedent of indictment, 3 Chit. Crlm. Law, 672-3. As to refusing enter- 
tainment see R, T. Rymer, 2 Q. B. D. 136. 
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Article 186. 

LOTTERIES. 



^ Every person commits a common nuisance who ^ keeps a 
lottery of any kind whatever without the authority of Parlia- 
ment. 

Abtiolb 187. 

KTTISIKOES to HEALTH, LIFEy Ain> PB0PBBT7. 

3 Every person commits a common nuisance who does any- 
thing which endangers the health, life, or property of the 
public or any part of it. 

^ Publicly and wilfully exposing or causing to be exposed 
for sale articles of food unfit for consumption, and know- 
ingly permitting servants to mix unwholesome ingredients 
in articles of food, are acts endangering the health or life of 
the public within the meaning of this article. 

*^ Everything is deemed to endanger health, life, or property, 
which either causes actual danger thereto, or which must do 
so in the absence of a degree of prudence and care the con- 
tinual exercise of which cannot be reasonably expected. 

Illustrations, 

(1.) * A carries a child infected with the small-pox along a public high- 
way in which persons are passing, and near to inhabited houses. A 
commits a common nuisance. 



> 10 Will. 3, c. 23, 8. 1 ; 42 Geo. 3. c. 119, s. 2 ; and see JR. ▼. CrawshaWf Bell, 
C. C. 303. 

' " Keeps **= publicly or priratelj keep any office or place to exercise, keep 
open, show, or expose, to be played, draWo, or thrown at or in, either by dice, 
lots, cards, balls, or by numbers or figures, or by any other way, contrivance, or 
derice whatsoerer, any game or lottery called a little go, or any other lottery 
whatsoever. 

' See cases in Illustrations. The offences of being a common scold and of 
eavesdropping would fall under this head, but they may be regarded as practi- 
cally obsolete. 

* Draft Code, s. 153. 

• Illustration (5). 

' S. ▼. VatUandilh, 4 M. & S. 73. So of bringing a glandered horse to a fair, 
B, T. ffansonj Dear. 24. An infected person exposing himself would commit the 
same offence. 
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(2.) ^ A permiU his house standing by the highway to become so ruinous 
as to be likely to fall down, and to injure passengers. A commits a 
common nuisance. 

(3.) ' A bums down his own house, it being in a situation which makes 
such burning dangerous to others. A commits a common nuisance. 

(4.) " A, a baker, under a contract to supply children at a military asylum 
with bread, delivers loaves into which his servant, to his knowledge, has 
introduced alum. A commits a common nuisance. 

(5.) ^A keeps in a warehouse in the City of London large quantities of a 
mixture of spirits of wine and wood naptha, forming a substance more in- 
flammable than gunpowder, and of such a nature that a fire lighted by it 
would be practically unquenchable. A commits a common nuisance, 
although he uses the most scrupulous care to avoid accidents. 

Abtigle 188. 

NTJIBAKCES BY OFFENSIVE TRADES. 

^ Every one commits a common nuisance who, for the pur- 
poses of trade or otherwise, makes loud noises, or offensive 
or unwholesome smells in such places and under such cir- 
cumstances as to annoy any considerable number of persons 
in the exercise of rights common to all her Majesty's 
subjects. 

Abtiole 189. 

nt7isakoe8 to mohwatb. 

Every one commits a common nuisance who obstructs any 
highway, by any permanent work or erection thereon or 
injury thereto, which renders the highway less commodious 
to the public than it would otherwise be ; or who prevents 
them from having access to any part of it by an excessive 
and unreasonable temporary use thereof, or by so dealing 
with the land in the immediate neighbourhood of the high- 
way as to prevent the public from using and enjoying it 
securely. 

« JB. v. Watson^ 2 Str. 1167. 

* R. T. Probert, 2 Ea. 1030. If there were an idtetlt to itjnre or defraud, this 
would be felony. See Article 377 (a.) 

' M, V. Dixon, 3 M. & S. 11. See, too, R. V; Orawleyi 3 Fi & F« 109 } Ri t; 
Jarvis, 3 F. & F. 108. 

♦ Lister's Case, 1 D. & B. C. C. 209. 
» 1 Rubs, O. 436, &C. 
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lUusiratians. 

Each of the following acts is a nuisance to a highway : 

(1.) ^ Digging a ditch, or making a hedge across it, or ploughing it up. 

(2.) ' Allowing waggons to stand before a warehouse for an unreasonable 
time as to occupy great part of the street for several hours by day and 
night. 

(3.) ' Keeping up a hoarding in front of a house in a street for the pur- 
pose of repairs for an unreasonable time. 

(4.) * Excavating an area close to a footpath, and leaving it unfenocd. 

(5.) ^ Blasting stone in a quarry so as to throw stones upon the houses 
and road. 

Abtiole 190. 

NX7ISAKCE8 TO BBIDGES. 

^ Every one is guilty of a common nuisance who, being 
boimd by law to repair a bridge, leaves it unrepaired. 

Abticle 191. 
nuisances to navigable bivebs. 

^ Every one is gnilty of a common nuisance who wilfully 
diverts or obstructs the course of any navigable river ® so as 
appreciably, to diminish its convenience for purposes of 
navigation, even though the alteration may, upon the whole, 
be for the convenience of the public ; ' but the owner of a 
vessel wrecked in a navigable river is not guilty of a common 
nuisance because he does not remove it. 

« 1 Rnss. Cr. 485. 

• It, v. Itussel, 6 East, 427. 

• J2. T. Jones, 3 Camp. 230. 

« Barnes v. Wordy 9 C. B. 392. 

• B. V. MulUns, L. & G. 489. 

' 1 Buss. Cr. 541, 68| where the whole law as to the liahility to repair different 
classes of bridges is discussed. 
» 1 Russ. Cr. 531. 

• J^. V. Randall, C. & M. 496 ; R, t. Russell, 3 E. & B. 942. 

• R, V. Watts, 2 Esp. 675 ; White v. Crisp, 10 Ex. 318 ; Broven v. Mallett, 5 C. 
B. 599. YH^ite ▼. Crisp and Brovm t. Mallett are not altogether consistent on 
the further question as to the duty of the owner to buoy his vessel, or otherwise 
proTide against other vessels striking on it. 
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CHAPTER XX. 

« VAGRANCY. 

Abtiole 192. 
idle and dibobdekly pebsoks. 

^ An idle and disorderly person is a person who 

(a.) Being able, wholly or in part, to maintain himself or 
his family by work or otherwise, wilfully refuses or neglects 
so to do, by which refusal or neglect he or any of his family 
whom he may be legally bound to maintain becomes charge- 
able to any parish, township, or place ; or 

(b.) Who returns to, and becomes chargeable in any 
parish, township, or place whence he has been legally 
removed by order of two justices of the peace, unless he 
produces a certificate of the churchwardens and overseers of 
the poor of some other parish, township, or place, thereby 
acknowledging him to be settled in such other parish, town- 
ship, or place ; or 

(c.) Who, being a petty chapman or pedlar, wanders 
abroad and trades without being duly licensed or otherwise 
authorized by law ; or 

(d.) Who, being a common prostitute, wanders in the public 
street or public highways or any place of public resort, and 
behaves in a riotous or indecent manner ; or 

(e.) Who wanders abroad, or places himself in any public 
place, street, highway, court, or passage, to beg or gathar 
alms, or causes or procures any child so to do ; or 

(/.) ^ Who being a pauper, - .'i? 

(i.) Absconds or escapes from, or leaves any casual ward 
before he is entitled to discharge himself therefrom ; or 

(ii.) Refuses to be removed to any workhouse or asylum 
under the provisions of the ^' Pauper Inmates Discharge and 
Regulation Act, 1871," (34 & 35 Vict. c. 108) ; or 

« 8 Hist. Cr. Uw. 266-275. 

• 5 Geo. 4, c. 83, 8. 3. 

» 34 & 35 Vict, c. 108, b. 7. 
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(iii.) Absconds or escapes from, or leaves any workhouse 
or asylum during the period for which he may be detained 
therein; or 

(iy.) Refuses or neglects, whilst an inmate of any casual 
ward, workhouse, or asylum, to do the work or obserye the 
regulations prescribed ; or 

(y.) Wilfully giyes a false name, or makes a false state- 
ment for the purpose of obtaining relief. 

Abticle 193. 
soauss and yaqabonds. 

^ A rogue and vagabond is a person who 

(a.) Commits any of the offences in the last Article men- 
tioned, after haying been conyicted as an idle and disorderly 
person; or 

(&.) Pretends or professes to tell fortunes, or uses any subtle 
craft, means, or device, ^ by palmistry or otherwise, to deceive 
and impose on any of Her Majesty's subjects ; or 

(c.) Wanders abroad and lodges in any barn or outhouse, 
or in any deserted unoccupied building, or in the open air, 
or under a tent, or in any cart or waggon, not having any 
visible means of subsistence, and not giving a good account 
of himself; or 

(d.) ^ Wilfully exposes to view in any street, road, highway, 
or public place, or in the window or other part of any shop, 
or other building situate therein, any obscene print, picture, 
or other indecent exhibition ; or 

(e.) Wilfully, openly, lewdly, and obscenely exposes his 
person in any street, road, or public highway, or in the view 
thereof, or in any place of public resort, with intent to insult 
any female; or 

(/.) Wanders abroad and endeavours, by the exposure of 
wounds or deformities, to obtain or gather alms ; or 

^ 5 Geo. 4, c 83, s. 4. 

* t.e., "• by palmistry, or by contriyances to deceiye other than palmistry, pro- 
Tided they are of the same general character as is indicated by the earlier words 
of the statute/' per Pollock, B., in Monck t. HUtony 2 Ex. Diy. 279. In this case 
the person convicted called himself a * Spiritualist,' and had a fixed residence. 

» 1 & 2 Vict, c, 38, 8. 2. 
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(ff.) Goes about as a gatherer or collector of alms, or en- 
dearours to procure charitable contributions of any nature 
or kind under any false or fraudulent pretence ; or 

(h.) Buns away and leaves his wife and his or her child or 
children chargeable, or whereby she or they or any of them 
become chargeable to any parish, township, or place ; or 

(i.) * Plays or bets* in any street, road, highway, or other 
open and public place,t at or with any table or instrument 
of gaming,t at any game or pretended game of chance ; or 

(j\) Has in his custody or possession any picklock, key, 
crow, jack, bit, or other implement, with intent feloniously 
to break into any dwelling-house, warehouse, coachhouse, 
stable, or outbuilding ; or 

(k.) Is armed with any gun, pistol, hanger, cutlass, 
bludgeon, or other offensive weapon, or has upon him any 
instrument with intent to commit any felonious act ; or 

(Z.) Is found in or upon any dwelling-house, warehouse, 
coachhouse, stable, or outhouse, or in any inclosed yard, 
garden, or area, for any unlawful purpose ; or 

(m.) Is a suspected person or reputed thief frequenting 
any river, canal, or navigable stream, dock or basin, or any 
quay, wharf, or warehouse, or any avenue leading thereto, or 
any street, or any highway, or anyplace adjacent to a street 
or highway, with intent to commit felony ; 

^ In proving the intent to .commit a felony it is not neces- 
sary to shew that the person suspected was guilty of any 
particular act tending to shew his purpose or intent, and 
he may be convicted if, from the circumstances of the 
case, and from his known character as proved to the Court 
or justice before whom, or which he is brought, it appears 
to such Court or justice that his intent was to commit a 
felony; or ^ ^ ^ 

(n.) Being apprehended as an idle and disorderly person, 
violently resists any constable or other peace officer, so appro- 

^ 36 & 37 Vict. c. 38, s. 3, re-enacts this provision, adding at * ** by way of 
wagering or gaming," at f ** or in any open place to which the public have or are 
permitted to have access," and at X " <>' ^^7 <^oi°» ^^^^^i token, or other article 
used as an instrument of such wagering or gaming." 

• 34 & 35 Vict. c. 112, s. 15. 

K 2 
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bending him, and is subsequently conyicted of the offence 
for which he was so apprehended ; or 

(o.) ^ Who, being a pauper, wilfully destroys or injures his 
own clothes, or damages any of the property of the guardians. 

Abtiole 194. 
ingorbioible boaues. 

'An incorrigible rogue is a person who 

(a.) Breaks or escapes out of any place of legal confine- 
ment before the expiration of the term for which he is 
committed under Article 193 ; or 

(b.) Is conyicted as a rogue and yagabond after being 
preyiously so conyicted ; or 

(c.) Being apprehended as a rogue and yagabond, yiolently 
resists any constable or peace officer so apprehending him, 
and is subsequently conyicted of the offence for which he was 
apprehended. 

Abtiolb 195. 
punishment of boaxtes, yaqabonds, bto. 

^ Eyery one conyicted before a justice of the peace 

Of being an idle and disorderly person may be imprisoned 
with hard labour for any term not exceeding one month ; 

Of being a rogue and yagabond may be imprisoned with 
hard labour for any term not exceeding three months ; 

Of being an incorrigible rogue must be committed to 
prison and kept to hard labour till the next general or 
quarter sessions of the peace ; 

At the said sessions the justices may order such offender 
to be further committed to prison and to be there kept to 
hard labour for any term not exceeding one year, and if a 
male to be whipped. 

> 34 & 35 Vict. c. 108, as. 7, 10. 
' 5 Geo. 4, c. 83, 8. 5. 
•Jbid. 8S. 3, 4, 5. 
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♦ PART V. 



OFFENCES AGAINST THE PEBSON, THE CONJUGAL 
AND PAEENTAL BIGHTS, AND THE EEPUTATION 
OF INDIVIDUALS. 



CHAP. XXI. — Cases in which Inflic- 
tion or Bodily Injcrt is not 
Criminal. 

CHAP. XXII.— Of Culpable Negli- 
gence AKD OF Duties tending 

TO THE PbESERVATION OF LlFE. 

CHAP. XXIII.— Homicide. 

CHAP. XXIV. — Mubder — Man- 
slaughter — ^Attempts to com- 
mit MuRDERr— Concealment of 
Birth. 

CHAP. XXV.— The Maucious In- 
fliction OF Bodily Injttries 

AMOXTNTIKG TO FeLONY. 

CHAP. XXVI.— The Infliction of 



Bodily Injxtbieb not amounting 
TO Felony. 

CHAP. XX VIL— Assaults, Aggra- 
vated AND Common, punishable 
ON Indictment. 

CHAP. XXVIIL— Punishment of As- 
saults ON Summary Conyiction. 

CHAP. XXIX.— Rape, etc. 

CHAP. XXX. — Crimes affecting 
Conjugal and Parental Rights 
— Bigamy — ^Abduction. 

CHAP. XXXI. — Offences against 
Children by Parents and 
Others. 

CHAP. XXXII.— Libels on Private 
Persons. 



CHAPTEE XXI. 

CA8E8 IN WHICH INFLICTION OF BODILY INJURY 

IS NOT CBIMINAL. 

Abtiglb 196. 

EXOEPTIOKS TO BEST OF PABT V. 

The contents of Fart Y. are to be taken to be subject to 
the provisions contained in this chapter. 

Abtiolb 197. 
execution of lawful sentences. 
^ The intentional infliction of death or bodily harm is not 

* Note YII. See also 3 Hist. Cr. Law, ch. xxvi. and xzyii. pp. 1-120. 
» 1 Hale, P. C. 497 ; Foster, 267 : 1 Hawk. P. C. 80 ; 1 East, P. C. 332-4. 
These authorities contain {mter aiia) discussions as to varying the form of punish- 
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a crime when it is done in the execution, in the manner pre- 
scribed by law by a person whose duty it is to execute it, of 
a lawful sentence duly passed by a competent Court. 

A Court which, but for some formal defect in its autho- 
rity or in its proceedings, would have had jurisdiction to 
pass a sentence, is deemed for the purposes of this Article 
to be a competent Court ; but a Court which has by law no 
jurisdiction at all over the case in which sentence is passed 
is not deemed to be a competent Court, and a mistaken 
belief on the part of the judge, or of the officer who executes 
the sentence, that it is competent, does not justify or excuse 
his act. 

Illustrations, 

(1.) ^ A Bits under a commission of gaol delivery. The officer forgets to 
adjourn the Court at the end of the first day's sitting. This determines 
the commission. On the following day A sits again, and sentences a 
felon to death, who is duly executed by B. Neither A nor B is guilty of 
murder or manslaughter, though the proceedings are irregular. 

(2.) ' A, a lieutenant or other having commission of martial authority in 
time of peace, causes B to be hanged by G by colour of martial law. This 
is murder in both A and C. 

Abticlb 198. 
suppbession 07 biots. 

^ The intentional infliction of death or bodily harm is not 
a crime when it is done either by justices of the peace, peace 



ment (as by substituting beheading for hanging) little likely to be of practical 
value. Draft Code, ss. 25 and 28. 
> Per Lord Hale, 1 Hale, P. C. 499. 

* Coke, 3rd Inst. 52 ; 1 Hale, P. C. 499, 500. The whole subject of martial 
law underwent full discussion in connection with the execution of Mr. Gordon by 
a court martial in Jamaica in 1865. An elaborate history of the case has been 
published by Mr. Finlason, and the charge to the grand jury, delivered at the 
Central Criminal Court by the Lord Chief Justice of England, has been published 
in a separate form. I know not whether the charge to the grand jury of Middle- 
sex, delivered by Lord (then Mr. Justice) Blackburn, has been published or not. 
Much information on the subject will be foand in Forsyth's Cases and opinions on 
Constitutional Law^ pp. 484-568. Mr. Forsyth prints, itUcr o/mi, an opinion 
given by the late Mr. Edward James, Q.C., and myself, in 1866, see pp. 551-563 ; 
and see Phillips v. Eyre^ L. R. 6 Q. B. 11. 

* See the charge of Tindal, C.J., to the grand jury of Bristol in 1832, printed in 
a note to X. v. I'inney, 5 C. & P. 261, and quoted and approred In PkiUipB v. 



THE OBimNAL LAW. 186 

officers, or private persons, "whether such persons are, and 
"whether they act as, soldiers under military discipline or not 
for the purpose of suppressing a general and dangerous riot 
which cannot otherwise be suppressed. 

Abticlb 199. 
prevention of the commission of obooss and arrest of 

» 

GBIMINALB. 

The intentional infliction of death or bodily harm is not a 
crime when it is done by any person 

^ in order to prevent the commission of treason, murder, 
burglary, rape, robbery, arson, piracy, or any other felony 
in which the traitor, felon, or pirate so acts as to give the 
person who kills or wounds him reasonable ground to believe 
that he intends to accomplish his purpose by open force ; 

^ or, in order to arrest a traitor, felon, or pirate, or retake 
or keep in lawful custody a traitor, felon, or pirate who has 
escaped, or is about to escape, from such custody, although 
such traitor, felon, or pirate offers no violence to any person ; 

^ or, when it is done by a constable, or other officer of 
justice, in order to execute a warrant of arrest for treason or 



Eyrey L. R, 6 Q. B. 15 (Court of Elxchequer Chamber). The proper coarse in 
such cases is for the dvil magistrate to direct and control what is done, bat this 
is not absolutely necessary. The Riot Act (1 Geo. 1, st. 2, c. 5, see Article 74) 
authorizes in express terms the dispersion of rioters who continue riotously 
assembled together for more than an hour after the proclamation made, and 
indemnifles the persons concerned if any of the rioters should be killed ; but this 
Act appears to be narrower than the common law as laid down by Tindal, C.J. 
See Draft Code, ss. 49, 50. 

* Coke, 3rd Inst. 55 ; 1 Hale, P. C. 486-7 ; Potter, 273 (more fully and satis^ 
factorily) ; 1 Hawk. P. C. 82 (rather confusedly) ; 1 East, P. C. 271-4 (best and 
most fully stated) ; 1 Buss. Cr. 5th ed. 84 or 52 (taken substantially from East). 
Hracy is not mentioned by the aathorities, but see 8 Gko. 1| c 24| s. 6. Article 
112. Draft Code, s. 54. 

* Coke^ 3rd Inst. 56 ; 1 Hale, P. C. 489 ; 1 Hawk. P. C. 81 ; Foster^ 270-1 ) 
1 East, P. C. 298-302. Draft Code, ss. 32-46. 

' Coke, 3rd Inst. 55 ) 1 Hale^ P. C. 490 ; 1 Hawk. Pi C. 81 ; 1 East, P. C. 298^ 
802. It must be obserred that this Article is confined to the intentional inflietion 
of death or bodily injury. If the death or injury is not an intended or probable 
consequence of th« act) th« case is provide for under Artides 210^ 222. 
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felony, which cannot otherwise be executed, although the 
person named in the warrant offers no violence to any person ; 
provided, in each of the said cases, that the object for 
which death or harm is inflicted cannot be otherwise accom- 
plished. 

Abtigle 200. 

^ PRIVATE DEFENCE. 

The intentional infliction of death or bodily harm is not a 
crime when it is inflicted by any person in order to defend 
himself or any other person from unlawful violence, provided 
that the person inflicting it observes the following rules as 
to avoiding its infliction, and inflicts no greater injury in 
any case than he in good faith, and on reasonable grounds, 
believes to be necessary when he inflicts it : — 

(a.) ^ If a person is assaulted in such a manner as to put 
him in immediate and obvious danger of instant death or 
grievous bodily harm, he may defend himself on the spot, 
and may kill or wound the person by whom he is assaulted. 
(b.) ^ If a person is unlawfully assaulted, 
(i.) In his own house ; 
(ii.) * In the execution of a duty imposed upon him by 

law; 

(iii.) * By way of resistance to the exercise of force which 

he has by law a right to employ against the person 

of another ; 

he may defend himself on the spot, and may use a degree of 

force for that purpose proportioned to the violence of the 

assault, and sufficient (in case iii.) to enable him not only to 

repel the attack made upon him, but to effect his original 

» See Draft Code, 8s. 55-65. 

» Coke, 3rd Inst. 55; 1 Hale, P. C. 482; 1 Hawk. P. C. 82 ; Foster, 273-5; 
1 Ru8s. Cr. 849. This case is so nearly co-extensive with the first case mentioned 
in the last Article that East does not notice them separately. Cases, however, 
may be imagined in which a sudden and violent assault would be no crime, and 
yet might be resisted by killing the assailant : see Illustration (1). 

» Staundforde, 14a ; Coke, 3rd Inst. 56 ; 1 Hale, P. C. 476, &c. ; 1 Hawk. P. C. 
87 ; Foster, 275-6 ; 1 East, P. C. 279-80. 

* In addition to the authorities in the last note, see 1 East, P. C. 287, 307 ; 1 
Hale, P. C. 486. 
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purpose : but a person using force in the execution of a duty 
imposed upon him by law, or in order to effect a purpose 
which he may by law effect in that manner, and not being 
assaulted, is not entitled to strike or hurt the person against 
whom he employs such force, merely because he is unable 
otherwise to execute such duty or fulfil such purpose, except 
in the cases proyided for in Article 199. 

(e.) ^ If a person is unlawfully assaulted by another with- 
out any fault of his own, and otherwise than in the cases 
provided for in clauses (a.) and (i.), but with a deadly weapon, 
it is his duty to abstain from the intentional infliction of 
death or grieyous bodily harm on the person assaulting, 
until he (the person assaulted) has retreated as far as he 
can with safety to himself. 

But any person unlawfully assaulted may defend himself 
on the spot by any force short of the intentional infliction 
of death or grieyous bodily harm ; and if the assault upon 
him is notwithstanding continued, he is in the position of 
a person assaulted in the employment of lawful force against 
the person of another. 



' See the authorities quoted for daoses (a.), (&.), and (c), and especially 1 Hale, 
P. C. 481. The qualification at the end of this rule is founded on the doctrine 
that any one may lawfully prevent or suppress by force a breach of the peace or 
affray (1 Hawk. P. C. 489 ; IL r, Oamer, 5 East, 308), from which it would seem 
to follow that a man who is himself assaulted may aiTest his assailant, and on 
the doctrine that son assault demesne is a good defence to an indictment for 
assault (1 Hawk. P. C. 110). If this were not the law it would follow that any 
ruffian who chose to assault a quiet person in the street might impose upon him 
the legal duty of running away, even if he were the stronger man of the two. 
The passage of Hale appears to me to be applicable only to cases where deadly 
weapons are produced by way of bravado or intimidation, a case which no doubt 
oflen occurred when people habitually carried arms and used them on very slight 
provocation. In such a case it might reasonably be regarded as the duty of the 
person assaulted to retreat rather than draw his own sword, but I cannot think 
that Hale meant to say that a man who in such a case closed with his assailant 
and took his sword from him would be acting illegally, or that if in doing so 
the assailant were thrown down and accidentally killed by the fall the person 
causing his death would be guilty of felony. The minuteness of the law 
contained in the authorities on which this Article is founded is a curious relic of 
a time when police was lax and brawls frequent, and when every gentleman 
wore arms and was supposed to be familiar with the use of them. It might, I 
think, be simplified in the present day with advantage. 
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(d.) ^ If two persons quarrel and fight neither is regarded 
as defending himself against the other until he has in good 
faith fled from the fight as far as he can ; but if either party 
does in good faith flee from the fight as far as he can, and 
if, when he is preyented either by a natural obstacle or any 
other cause of the same nature, from flying farther, the other 
party to the fight follows and again assaults him, the person 
who has so fled may defend himself, and may use a degree of 
violence for that purpose proportioned to the yiolence em- 
ployed against him. 

lllustrattam, 

(1.) ' A, a madman, violently attacks B in such a manner as to canse 
instant danger to B*s life. B may kill A^ though A is not committing any 
crime. 

(2.) ^ A, an oflBcer, has a warrant to arrest B on dvil process. B flies. 
A overtakes him, and B assaults A. A may use any d^ree of violence to 
B necessary to repel his assault and to arrest him. 

(3.) * A, a trespasser, enters B's house and refuses to leave it B has a 
right to remove A by force, but not to strike him even if he cannot other- 
ivise get him out of the house. If on the application of such force A 
assaults B, B may use any degree of force necessary to defend himself and 
to remove A from the house. 

Abhole 201. 
lawful fobob. 

* It is not a crime to inflict bodily harm by way of lawful 
correction, or by any lawful application of force (other than 
those hereinbefore mentioned) to the person of another ; but 
if the harm inflicted on such an occasion is excessiye the act 
which inflicts it is unlawful, and, eyoB if there is no excess, 

> See the authorities for clause (&.)• 

* This seems to follow directlj from the authorities cited* So, if A were 
under a mistake of fact which B had no time to explain. 

» 1 East, P. C. 307. 
« 1 Hale, P. C. 486. 

* It would be inconsistent with the plan of this work to try to enumerate all 
the cases in which force may be lawfully applied to the person of another. In 
1 Buss. Or. 856-60, cases will be found as to excessive violence in executing legal 
process : J2. r. Hunter, Sir, 499, p. 857. Pressing for the sea serdce (p. 859)i 
Captains in the merchant service : S. v. Leggetta^ 8 C. & P. 191 (p. 860). Cor- 
rection of children and servants (861-4). See Draft Code, a. 66. 
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it is the duty of every person applying the force to take 
reasonable precautions against the infliction of other or 
greater harm than the occasion requires. 

lUustrations. 

(1.) ^ A, a schoolmaster, beats B, a scholar, for two hours with a thick 
stick. Such a beating is unlawfuL 

(2.) ' A kicks B, a trespasser, out of his house, in order to force him to 
leave it. B is killed. The kick is an unlawful act. 

(3.) (Submitted.) A, the governor of a gaol, Bogs B, a criminal, under 
the sentence of a court It is A's duty to cause the surgeon of the gaol to 
be in attendance to see that no unintended injury is inflicted on B. 

Abtiolb 202. 
superiob obdbbs to eicplot foboe. 

In all cases in which force is used against the person of 
another, both the person who orders such force to be used 
and the person using that force is responsible for its use, and 
neither of them is justified by the circumstance that he acts 
in obedience to orders given him by a civil or military supe* 
rior, but the fact that he did so act, and the fact that the 
order was apparently lawful, are in all cases relevant to the 
question whether he believed, in good faith and on resonable 
grounds, in the existence of a state of facts which would 
have justified what he did apart from such orders,^ or which 
might justify his superior officer in giving such orders. 

Illustrations. 

(1.) ^ A, a marine, is ordered by his superior officer on board a man-of-> 
war to prevent boats from approaching the ship, and has ammunition given 
him for that purpose. Boats persisting after repeated warnings in approach* 
ing the ship A fires at one and kills B. This is murder in A, although he 
fired under the impression that it was his duty to do so, as the act was not 
necessary for the preservation of the ship [though desirable for the main« 
tenance of discipline.] 



> £. ▼. Hophy, 1 Bius. Gr. 751 ; 2 F. & F. 202. 

> WikTa Case, 1 Rtus. Or. (5th ed.) 686 ; 2 Lewin, 214. 
^ Am to this see 1 Hist. Or. Law, 205. 

* B. y. Thomas, 1 Rum. Cr. 823; 4 M. & & 441. 
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(2.) ^ A, the driver of an engine, orders B, the stoker (whose duty it is to 
ohej his orders), not to stop the engine. The train runs into another 
in consequence, and G is killed. B is justified hy A*s order. 

(3.) * (SuBMiTTBD.) A, a civil magistrate, directs B, a military officer, to 
order his men to fire into a mob. B gives the order. It is obeyed, and 0, 
a common soldier, shoots D dead. The question whether A, B, and G re- 
spectively committed any offence depends on the question whether each of 
them respectively had reasonable grounds to believe and did in fact believe 
in good faith either that what they did was necessary to suppress a 
dangerous riot, or in the case of B, that A, or in the case of D that B, 
had reasonable grounds to believe and did believe that the order given was 
necessary to suppress a dangerous riot. A's direction to B, and B*s order 
to G, would not necessarily justify B or G in what they did, but would be 
facts relevant to the question whether they believed upon reasonable 
grounds as aforesaid. 

Abtiole 203. 
consent to bodilt injuby. 

The consent of a person killed or maimed to the infliction 
of death or bodily harm, aflfects the criminality of such in- 
fliction to the extent defined in Articles 204-209, both 
inclnsiye. In each of these Articles the word ^' Consent " 
means a consent freely given by a rational and sober person 
so situated as to be able to form a rational opinion upon the 
matter to which he consents. 

Consent is said to be giyen freely when it is not procured 
by force, fraud, or threats of whateyer nature. 

1 R. V. IVainer, 4 F. &. F. 105; 1 Rnss. Cr. (5th ed.) 837, 838. The language 
of Willes, J., in this case seems to be a little too wide, unless it is taken in con- 
nection with the parlicnlar facts. 

' Whether C would commit a military offence if he refused to obey B's order 
because he rightly thought it unreasonable, is a question which would have to be 
decided by a court martial. I should suppose that cases might be imagined in 
which even a court martial would hold that a military inferior might and ought 
to disobey orders on the ground of their illegality. An officer, e.g,f who commanded 
his men to fire a volley down Fleet Street when there was no appearance of a 
disturbance, or to shoot a child of four years old running away during a riot, or 
to desert to the enemy, or to shoot a superior officer, ought to be disobeyed, and 
I suppose that a soldier who obeyed such an order might be punished by a court 
martial. That such acts as shooting peaceable people wantonly, or a child of four 
years old intentionally, even in a riot, would be murder as well in the soldier as 
in the officer cannot be doubted. If so, it seems impossible to suggest any other 
principle as to the efiect of superior orders than the one mentioned in the text. 
It is indeed essential to the maintenance of the supremacy of the common law 
over military force. 
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Abtiole 204. 
biaht to consent to bodilt injubt fob subgioal pubfoses. 

^ Every one has a right to consent to the infliction of any 
bodily injury in the nature of a surgical operation upon 
himself or upon any child under his care, and too young to 
exercise a reasonable discretion in such a matter, but such 
consent does not discharge the person performing the 
operation from the duties hereinafter defined in relation 
thereto. 

Abtigle 205. 

suboioal opebation on peb80n inoapable of assent. 

(Submittbd) — ^ If a person is in such circumstances as to 
be incapable of giving consent to a surgical operation, or to 
the infliction of other bodily harm of a similar nature 
and for similiar objects, it is not a crime to perform such 
operation or to inflict such bodily harm upon him without 
his consent or in spite of his resistance. 

Illustrations, 

(1.) A is rendered insensible by an accident whicli renders it necessary 
to amputate one of his limbs before he recovers his senses. The amputa- 
tion of bis limb without his consent is not an offence. 

(2.) If the accident made him mad, the amputation in spite of his resist- 
ance would be no offence. 

(3.) B is drowning and insensible. A, in order to save his life, pulls 
B out of the water with a hook which injures him. This is no offence. 

Abtiole 206. 
bight to consent to bodily injuby 8h0bt of madi. 

^ Eyery one has a right to consent to the infliction upon 

' I know of no authority for these propositions, but I apprehend they require 
none. The existence of surgery as a profession assumes their truth. 

' See note 1, p. 128. Draft Code, s. 67. 

' The positive part of this Article is proved thus : — Injuries short of maims are 
not criminal at common law unless they are assaults, but an assault is inconsis- 
tent with consent. As to the definition of a maim, see 1 Hawk. P. C. 107. He 
expressly mentions castration. 
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himself of bodily harm not amonnting to a maim. A maim 
is bodily harm whereby a man is depriyed of the use of any 
member of his body or of any sense which he can use in 
fighting, or by the loss of which he is generally and perma- 
nently weakened, but a bodily injury is not a maim merely 
because it is a disfigurement. 

lUustration, 

(1.) It is a maim to strike ont a front tooth. It is not a maim to cot off 
a man's nose. Castration is a maim. 

Abticlb 207. 
no bight to consent to infliction of death. 

^ No one has a right to consent to the infliction upon him- 
self of death, or of an injury likely to cause death, in any 
case (other than those mentioned in Article 204), or to con- 
sent to the infliction upon himself of bodily harm amounting 
to a maim, for any purpose injurious to the public. 

lUustratums, 

(1.) 'A and B agree to fight a dnel together with deadly weapons. If 
either is killed or wounded his consent is immaterial. 

(2.) ^ A gets B to cut off A*s right hand, in order that A may avoid 
lahour and be enabled to beg. Both A and B commit an offence. 

Abtiole 208. 
no bight to consent to injt7by consttrutina a bbeach of 

THE PEACE. 

^ No one has a right to consent to the infliction of bodily 

^ Draft Code, s. 69. 

• JR. T. Barronet, Dear. 51. The law ha« never, I believe, been disputed. It 
is also immaterial whether the duel js or is not what is called fair. See, too, 
authorities as to suicide. Article 227. 

' 1 Inst. 107 a, b. I think the qualification in the Article, ** for any purpose 
injurious to the public," must be supplied. It seems absurd to say that if A gets 
a dentist to pull out a front tooth of A's because it is unsightly, though not 
diseased, A and the dentist both commit a misdemeanor. When it was an 
essential part of a common soldier's drill to bite cartridges I believe that it was 
not an uncommon military offence to get the front teeth pulled out, and this 
would, I presume, be an offence at common law also. 

* Foster, 260 ; 1 East, 270 ; Ji. v. BUHngham, 2 C & P. 234 ; i?. v. Perkins, 
4 C. ^ P. 637 ; K, v. (kmey, L. R. 8 Q. B. D. 534. 
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harm npon himself in snob a manner as to amount to a 
breach of the peace, or in a prize fight or other exhibition 
calculated to collect together disorderly persons. 

Abtiole 209. 
consent to be put in danasr. 

^ It is uncertain to what extent any person has a right to 
consent to his being put in danger of death or bodily harm 
by the act of another. 

inwtraHfm. 

(1.) A, with B*8 consent, wheels B in a barrow along a tight rope at a 
great height from the ground. G hires A and B to do so, D, E, and F pay 
money to C to see the performance. B is killed. 

Qucerey are A, G, D, B, and F, or any and which of them, guilty of man- 
slaughter ? 

Abtiole 210. 

accidental infliction op bodily injuby by lawful act — 

what acts abe lawful. 

^ It is not a crime to cause death or bodily harm acciden- 
tally by an act which is not unlawfnl, unless such act is 
accompanied by an omission, amounting to culpable negli- 
gence, as defined in Article 211, to perform a legal duty 
imposed either by law or by contract on the person who does 
the act. 

An effect is said to be accidental when the act by which 
it is caused in not done with the intention of causing it, 
and when its occurrence as a consequence of such act is not 
so probable that a person of ordinary prudence ought, Tinder 
the circumstances in which it is done, to take reasonable 
precautions against it. 

> There is, so far as I know, no authority on this point, hat the principle on 
which prizefights have been held to be illegal might include such a case. Such 
an exhibition might also under circumstances be a public nuisance. To collect a 
large number of people to see a man put his life in jeopardy is a less coarse and 
boisterous proceeding than a prizefight, but is it less immoral ? 

« 1 Hale, 471, &c. ; Foster, 268 ; 1 East, P. C. 260; 1 Russ, Cr. (5th ed.) 844. 
I cannot give any precise authority as to acts inTolving penalties. 
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The words " tinlawfal act " include — 

(i.) Acts punishable as crimes [or involTing penalties] ; 

(ii.) ^ Acts constituting actionable wrongs ; 

(iii.) * Acts contrary to public policy or morality, or in- 
jurious to the public. 

Other acts are not unlawful within the meaning ^f this 
Article, though they may inyolye priyate immorality. 

lUusiratians, 

(1.) ' A, a schoolmaster, corrects a scholar in a manner not intended or 
likely to injnre him, using due care. The scholar dies. Such a death is 
accidental. 

(2.) ^ A turns B, a trespasser, out of his house, using no more force than 
is necessary for that purpose. B resists, but without striking A. They 
fall in the stmggle aud B is killed. Such a death is accidental. 

(3.) * A, a workman, throws snow from a roof, giving proper warning. A 
I assenger is nevertheless killed. . Such a death is accidental. 

(4.) ^ A takes up a gun, not knowing whether it is loaded or not, points 
it in sport at B and pulls the trigger. B is shot dead. Such a death is 
not accidental. If A had had reason to believe that the gun wns not 
loaded, the death would have been accidental, although he had not used 
every possible precaution tu ascertain whether the gun was loaded or not. 

(5.) * A seduces B, who dies in her confinement. The seduction though 
an immoral, is not an unlawful act, within the meaning of this Article. 



> 1 Robs. Cr. 812-21, for cases ; see especially the summing up of Tindal, CJ., 
in 1 Lew. 179 ; 1 Rnss. Cr. 817. Hale, East, and Foster make a distinction 
between mala m 96 and mala prohtbitOf which I think can no longer be regarded 

as law. 

* See authorities for Article 208. 

* 1 Hale, 473. The same law of course applies to all cases of lawful correction. 
It would also, I think, apply to Illustration (2), and to all other cases in which 
force is lawfully applied by one person to the person of another. It is, of course, 
impossible in a work like this to attempt an enumeration of those cases. 

* Founded on Foster, 262. 

■ Foimded on Foster, 263. In one of the cases referred to in Foster, the 
prisoner was convicted of manslaughter, although he had tried the pistol with 
the rammer. Foster, with reason, thinks this " an extremely hard case." Dixon 
V. Bellj 5 M. & S, 198, may be taken as illustrating the line between negligence, 
for which a man is civilly, and negligence for which he is criminally responsible. 
A in this case had caused the priming to be taken from a loaded gun, and left it 
in a place where a little girl playing with it shot a little boy. The boy recovered 
diimages against A, but if he had died I do not think A would have been guilty of 
felony. The case is just on the line. 

* No one ever suggested that this would be manslaughter, but it exactly marks 
the distinction between illegality and immorality. 
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OHAPTEE XXII. 

OF CULPABLE NEGLIGENCE AND OF DUTIES TENDING TO 

THE PRESERVATION OF LIFE. 

Abugle 211. 

death ob bodily injuby 0at7sed by omission to disohabge 

jl legal duty. 

^ Every one upon whom the law imposes any duty,* or who 
has by contract or by any wrongful act taken upon himself 
any duty, tending to the preseryation of life, and who 
neglects to perform that duty, and thereby causes the death 
of any person, commits the same offence as if he had caused 
the same effect by an act done in the state of mind, as 
to intent or otherwise, which accompanied the neglect of 
duty. 

Provided, that no one is deemed to have committed a 
crime only because he has caused the death of or bodily 
injury to another by negligence which is not culpable. What 
amount of negligence can be called culpable is a question of 
degree for the jury, depending on the circumstances of each 
particular case. 

Provided, also, that no one is deemed to have committed 

* 

^ The first part of this Article is illustrated by all the Illustrations of the other 
Articles in the chapter. The whole subject is treated at great length in Wharton 
on Homicide, chapter iv. § 72, p. 166. Dr. Wharton classifies negligent homicide 
under the following heads (generalities apart) : 

1. Use of dangerous things. 6. The care of children, &c. 

2. Dropping things on roads. 7. The care of medical men. 

3. Management of railroads and steamers. 8. Dangerous machinery. 

4. Kiding and driying. 9. Athletic sports. 

5. The care of dangerous animals. 10. Conclusion. 

I have carefully gone through the whole chapter, and I think the whole of it is 
only a set of illustrations of the principles stated in this and in the concluding 
Articles of the preceding chapter. It should be obserred that the word '' negli. 
gence " excludes intention. The very slightest omission of caution in order to 
cause death, would constitute malice aforethought, if death were caused thereby. 

' Draft Code, a. 164. 

L 
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a crime by reason of the negligence of any serrant or agent 
employed by him, 

^ Provided also that it most be shewn t]iat death not 
only follows but is also caused by the neglect of duty. 

lUustrations, 

(1.) * It is A's duty, by contract, as the banksman of a colliery shaft, to 
put a stage on the month of the shaft in order to prevent loaded tmcks 
from falling down it. A omits to do so either carelessly or intentionally. 
A truck falls down the shaft and kills B. A is in the same position as if 
he had pushed the truck down the shaft carelessly or intentionally. 

(2.) " A slings a cask in a manner which is reasonably sufficient for 
public safety. The cask slips and kills B. A is not criminally responsible 
merely because he omitted to take further precautions. 

(3.) * A leaves an unloaded gun leaning against a wall in a friend's room. 
In his absence B loads it and leaves it loaded where he found it. A points 
it in sport at C and pnlls the trigger. The gun goes ofif and kills C. A 
is not criminally responsible merely because he did not examine the gun 
before he pulled the trigger. 

(4.) ^ A, the cai^n of a steamer, sets B to keep a look out. B fails to 
do so, whereby the steamer runs down a smack and drowns C. A is not 
criminally responsible for B*s omission to look out 

(5.) * A, acting as a surgeon, physician, or midwife, causes the death of a 
patient by improper treatment, arising from ignorance or inattention. A 
is not criminally responsible, unless his ignomnoe, or inattention, or rash- 
ness is of such a nature that the jury regard it as culpable under all the 
circumstances of the case. It nudges no difference whether A is or is' not 
a properly qualified practitioner. 

(6.) ^ A, by his servants, makes fireworks in his house contrary to the 
provisions of an Act of Parliament. The servants by culpable negligence 
cause an explosion which kills B. A is not criminally responsible for B*8 
death. 

(7.) • A being under a legal duty to supply medical aid for his son B, who 
has confiuent small pox, refuses to do so from religious motives, and B dies. 
It must be shewn that. B*s life would probably have been prolonged if 
medical aid had been provided, before A can be convicted of manslaughter. 



1 niustration (7). 
' R. Y. ffugheSf P. & B. 248. 

' Rigmaiden's Case, 1 Lew. 180. Probably in such a case there would be a 
civil liability ; see Byrne v. Bauder, 2 H. & C. 722. 

• Foster, 265. 

» B. V. Allen, 7 C. & P. 153 ; B. v. Green, 7 C. & P. 156. 

• B. V. Van Butcher, 3 C. & P. 129 ; B. v. St. John Long (Ist case), 4 C. & P. 
398 ; (2nd case) 4 C. & P. 423 ; B, v. Willicanson, 8 C. & P. 635. 

' BennetVs Case, Bell, C. C. 1. 

• B. V. Morby, L. R. 8 Q. B. D. 571. 
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Abticle 212. 

oatrsina death b7 0his8i0nb other than those mentiokbd 

in abtiole 211. 

^ It is not a crime to cause death or bodily injury, even 
intentionally/ by any omission other than those referred to 
in the last Article. 

Illustration, 

(1.) A sees B drowoing and is able to save him by holding out his hand. 
A abstains from doing so in order that B may be drowned, and B is 
drowned. A has committed no ofifence. 



Abtiole 213. 

DUTY TO PROVIDE NECESSARIES OF LIFB. 

* Every person under a legal duty, whether by contract or 
by law, or by the act of taking charge, wrongfully or other- 
wise, of another person, to provide the necessaries of life for 
such other person, is criminally responsible if death is caused 
by the neglect of that duty, and if the person to whom the 
duty is owing, is, from age, health, insanity, or any other 
cause, unable to withdraw himself from the control of the 
person from whom it is due, but not otherwise. 

Some of the duties of parents towards children and of 
masters towards apprentices are defined in Articles 264, 265, 
and 266. 

Illustrations, 

(1.) ' A neglects to provide proper food and lodging for her servant, B, 
(who is of weak mind, but twenty-three years old,) B's life is shortened 
by such neglect A is criminally responsible if B was in such an enfeebled 
state of body and mind as to be helpless and unable to take care of herself, 
or was under the dominion and restraint of A, and nnable to withdraw 
herself from A's control ; otherwise not. 



* S, T. Smith, 2 C. & P. 449. This subject is discnssed ia a striking manner by 
Lord Macanlay in his notes on the Indian Penal Code ; see, too, Wharton on 
Homicide, § 72. 

' See cases in Rlnstrations. Some duties of this sort are imposed by statate. 
See Articles 264, 265, 266. Draft Code, sa. 159-61. 

* R, V. Charlotte Smithy L & C. 607. 

L 2 
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(2.) ^ B, a girl of eighteen, comes from service to the bouse of her mother, 
A, and is there confined of a bastard child. A does not provide a midwife, 
in consequence of which B dies. A is not criminally responsible for this 

omission. 

(3.) 'A persuades B, an aged and infirm woman, to live in his honse, 
and causes her death by neglecting to supply her properly with food and 
fire, she being incapable of providing for herself from age and infirmity. 
A is criminally responsible for his neglect. 



Abtiolb 214. 

DELEGATION OF DUTY DEFINED IN ABHOLE 213. 

If a person delegates the discharge of the duty mentioned 
in the last Article to his wife or to a servaat, and supplies 
such wife or servant with the means of discharging the 
duties so delegated, it is the legal duty of such wife or 
seryant to discharge such duties, and it is the legal duty of 
the man who delegates them to use ordinary care to see that 
they are properly discharged. 

lUustrcUton. 

' A, the sister of B's deceased wife, acts as B's housekeeper, and n^lects 
to give to B's infant child food duly provided by B,and so causes its death. 
A is criminally responsible for this neglect. If B knew of A*s neglect, 
and permitted her to continue it, he also is responsible, but not otherwise. 



Abtiole 216. 
when dibeot perfobhanoe of duty impossible. 

* It is the legal duty of a person who is unable to provide 
for any person necessaries which he is legally bound to pro- 
vide for him to make application to the proper authorities 
for parochial relief in cases in which such authorities are 
legally bound to furnish such relief. 

> S. V. Shepherdf L. & G. 147. 
< S. V. MarrioU, 8 C. & P. 425. 

* B. T. Bubbf 4 Coz, C. C. 455, 1 Ruas. Cr. 681 ; S, y, ffook, 4 Coz, 455 ; 
1 Russ. Cr. 682. 

* H. ▼. Mabbett, 5 Coz, C. C. 339 ; 1 Rom. Cr. 683. 
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Abtiole 216. 
dx7tt of cabe in doing dangebous aots. 

* It is the legal duty of every one who does any act which 
without ordinary precautions is, or may be, dangerous to 
human life, to employ those precautions in doing it. 

lUtutrations, 

(1.) ' It is the duty of persoos having charge of dangerous things, animals 
or machinery, to take care of them. 

(2) * Workmen are employed to throw snow oflf the roof of a house. It 
is their duty to see whether people are passing, and to give warning before 
they throw it down. 

(3.) ' It is the duty of people riding, driving, or sailing, to be careful. 

(4.) ' A turns out a vicious horse to graze on a common on which people 
are likely to pass. It is his duty to take proper precautions against its 
injuring passers by. 

(5.) ^ A, B, and C went to practise with a rifle which carried a mile. 
A handed a board to B, who in C's presence fixed it in a tree, and they 
all fired at it at a distance of 100 yards, taking no precautions to prevent 
mischief to persons in the neighbourhood. One of the shots killed a boy 
in a tree about 200 yards behind the target. All were held guilty of 
manslaughter. 

Abtiole 217. 

duty of pebsons doing aots beqitibina special skill ob 

knowledge. 

^ It is the legal duty of eyery person who undertakes (ex- 

' How far can it be said to be a legal duty to abstain from doing such acts 
wantonly even with precautions ? Suppose a man, merely for his own amusement 
or from caprice, took a dangerous wild beast into a public street, using all pre per 
precautioms and suppose the wild beast notwithstanding broke loose and killed 
some one, would this be manslaughter ? I know of no authority on the subject* 
See Draft Code, s. 162. 

' Cases collected in Wharton on Homicide, §§ 87-93, 99, 125, 107-24 ; and see 
1 Rubs. Cr. 864-880. 

» R. V. Dant, L. & C. 667. 

* Jt. y. Salmon 4r Others, L. R. 6 Q. B. D. 79. Mj judgment was nearly in the 
terms of Article 216, and the other judgments were to the same effect. 

' R, T. St, John Long, 4 C. & P. 404. (Per Garrow, B.) As to caution, see B, y. 
St, John Long, 2nd Case, 4 C. & P. 440 ; see other cases collected in 1 Russ. Cr. 
(5th ed.) 572-3. Draft Code, s. 162. 
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cept in case of necessity) to administer surgical or medical 
treatment, or to do any other lawful act of a dangerons 
character, and which requires special knowledge, skill, atten- 
tion, or caution, to employ in doing it a common amount of 
Buch knowledge, skill, attention and caution. 
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CHAPTEB XXm. 

HOMICIDE. 

Abtiole 218. 

homiaidb defined — ^whem a child becomes a human 

BEma. 

^Homicide is the killing of a human being by a human 
being. 

^ A child becomes a human being within the meaning of 
this definition, when it has completely proceeded in a living 
state from the body of its mother, ^ whether it has or has 
not breathed, ^ and whether the navel string has or has not 
been divided, ^ and the killing of such a child is homicide, 
whether it is killed by injuries inflicted before, during, or 
after birth. 

® A living child in its mother's womb, or a child in the act 
of birth, even though such child may have breathed, is not a 
human being within the meaning of this definition, and the 
killing of such a child is not homicide. 

Abtiole 219. 

KILLIKa defined. 

^ Killing is causing the death of a person by an act or 
omission but for which the person killed would not have 
died when he did, and which is directly and immediately 
connected with his death. The question whether a given 

> Draft Code, ss. 165, 166. 

• Ji. V. Pott/ftm, 5 C. & P. 329. 
» R, ▼. Brain^ 6 C. & P. 349. 

• B. V. Trilloe, Car. & Mar. 650. 

' Authorities collected, 1 Rius. Cr. (5th ed.) 646. 

• £, T. Enochy 5 C. & P. 539, and see note to the case ; S, v. Wright^ 9 C. &P. 
754 5 J2. V. Seller^ 7 C. & P. 850. 

^ See Draft Code, as. 167-173. Dr. Wharton's work on Homicide contains an 
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act or omission is directly and immediately connected with 
the death of any person is a question of degree dependent 
upon the circumstances of each particular case. 

(Submitted.) But the conduct of one person is not deemed 
for the purposes of this Article to be the cause of the 
conduct of another^ if it affects such conduct only by way 
of supplying a motive for it^ and not so as to make the 
first person an accessory before the fact to the act of the 
other. 

This Article is subject to the provisions contained in the 
next two Articles. 



ioterestiug and elaborate chapter (ch. xii. §§ 358-389), entitled " Causal Connec- 
tion," into which ^me discussion is introduced on the distinction between causes 
and conditions ; a di^ttinction of which Dr. Wharton maintains, and of which Mr. 
Mill (see his Logic, vol. i. p. 398, &c.) denies the solidity. For practical purposes, 
I think the Article in the text is sufficient. And if this were the proper place, I 
should be disposed to discuss some of Dr. Wharton's positions. The latter part of 
the Article and the Illustration (6) intended to explain it, must, I think, be law ; 
but I know of no direct authority on the subject. The maxim "In jure non 
remota causa sed proxima spectatur " has no doubt a bearing on the subject (see 
Bacon's Maxims, 35-9, and Broom's Maxims, 216-30), but it is very vague. 
Lord Bacon says it does not apply to " criminal acts except they have a full inter- 
ruption." His illustration is, — ^A fires a pistol at B, and misses him, and runs 
away. B pursues A. A stabs B with a dagger. " If the law should consider 
the last impulsive cause, it should say it was in his own defence, but the law is 
otherwise, for it is but a pursuance and execution of the first murderous 
intent." Surely in this case the stab is the immediate cause of B's death ; A's 
state of mind is another matter, and is to be inferred from facts. The law as 
to accessories and incitement appears to shew the limit to which participation 
in a crime can be carried. Unless the line is drawn there it is impossible to 
say how far it would extend. Illustration (6) is a prosaic version of Othello, 
lago, however, in Act iv. sc. 1, says when asked to give poison, " Do it not 
with poison, strangle her in her bed." This would clearly make him an accessory. 
To take a humbler instance, the catastrophe of Oliver Twist might, perhaps, 
fall within Illustration (6). In ch. xlvii. of that work, Fagin, after getting Sikes to 
say be would murder any one who should betray him, wakes up Noah Claypole 
and makes him tell Sikes that the girl Nancy had betrayed him^ and, as Sikes 
rushes out in a passion, says, <* You won't be too violent, Bill ; I mean not too 
violent for safety." I think that the whole conversation taken together would 
be evidence to go to a jury, that Fagin did ^ counsel ' or * procure ' the murder 
committed by Sikes, which would make him an accessory before the fact, 
but if he had confined himself to merely telling Sikes what Claypole said he had 
heard, it would not have been enough. After all there was only the uncorrobo- 
rated testimony of an accomplice to prove what he said, and Claypole does not 
seem to have been by when the most damaging words were spoken. 
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lUtutrationB, 

(1.) ^ A substitutes poison for medicine, which is to be administered to G 
by B. B innocently administers the poison to C, who dies of it. A has 
killed C. 

(2.) > A gives a poisoned apple to his wife B, intending to poison her. B, 
in A*s presence, and with hii knowledge, gives the apple to C, their chili, 
whom B did not intend to poison. A not interfering, C eats the apple and 
dies. A has killed C. 

(3.) ' A, an ironfoander, ordered to melt down a saluting cannon which 
had burst, repairs it with lead in a dangerous manner. Being fired with 
an ordinary charge, it bursts and kills B. A has killed B. 

(4.) ^ A, B, and 0, road trustees under an Act of Parliament, and as such 
under an obligation to make coutracts for the repairs of the road, neglect 
to make any such contract, whereby the road gets out of repair, and D 
fiossing along it is killed. A, B, and C have not killed D. 

(5.) ' A by his servants makes fireworks in a house in London contrary 
to the provisions of an Act of Parliament (9 & 10 Will. 3, c. 77.) Through 
the negligence of his servants, and without any act of his, a rocket ex- 
plodes and sets fire to another house whereby B is killed. A has not 
killed B. 

(6.) A tells B facts about G in the hope that the knowledge of those 
facts will induce B to murder G, and in order that G may be murdered ; 
but A does not advise B to murder G ; B murders G accordingly. A has 
not caused G's death within the meaning of this Article. 

Abtigle 220. 

when an act is the bemote cause 07 death ob one 07 

seyebal oadses. 

A person is deemed to have committed homicide, althongh 
his act is not the immediate or not the sole cause of death 
in the following cases — 

(a.) * If he inflicts a bodily injury on another which causes 
surgical or medical treatment, which causes death. In this 
case it is immaterial whether the treatment was proper or 
mistaken, if it was employed in good faith, and with 
common knowledge and skill, but the person inflicting the 

> DonellatCt Case. See 1117 Gen. View, Cr. L. 338. 

* Saunde*^' CasCy 1 Hale, P. C. 436. 
» B, V. Carr, 8 C. & P. 163. 

* B, V. Fooockj 17 Q. B. 34. 

• B, V. BenneH, Bell, C. C. 1. 

• 1 Hale, 418 ; 1 Ex. 344 ; Illustrations (1), (2). Draft Code, 8. 173. 



154 A DIGEST OF 



injury is not deemed to have caused the death if the treat- 
ment which was its immediate cause was not employed in 
good faith, or was so employed without common knowledge 
or skill. 

(b.) ^ If he inflicts a bodily injury on another, which would 
not have caused death if the injured person had submitted 
to proper surgical or medical treatment, or had observed 
proper precautions as to his mode of living. 

(c.) ^ If by actual violence or threats of violence he causes 
a person to do some act which causes his own death, such 
act being a mode of avoiding such violence or threats, which 
under the circumstances would appear natural to the person 
injured. 

(d.) ^ If by any act he hastens the death of a person suffer- 
ing under any disease or injury which apart from such act 
would have caused death. 

(6.) ^ If his act or omission would not have caused death 
unless it had been accompanied by the acts or omissions of 
the person killed or of other persons. 

lUustrations, 

(1.) ' A woundB B in a dud. Competent surgeons perform an operation 
which they in good £utb regard as necessary. B dies of the operation, and 
it appears that the surgeons were mistaken as to the necessity for the 
operation. A has killed B. 

(2.) 'A gives B a wound. C, a surgeon, applies poison to the wound, 
either from bad fiuth or by negligence. B dies of the poison. C and not 
A has kiUed B. 

(3.) ^ A injures B's finger. B is advised by a surgeon to allow it to be 
amputated, refuses to do so, and dies of lockjaw. A has killed B. 

(4.) " A violently beats and kicks B, his wife, on the edge of a pond. She, 



> Illustration (3). Draft Code, s. 172. 
' Illustration (4). Draft Code, s. 167. 

* 1 Hale, 428 ; Illustration (5). Draft Code, s. 171. 

* See Illustrations (6) and (7). See also J{. y. Longhottanif 1 Buss. Cr. (5th 
ed.) 830; 3 Cox, 439. £, v. Ledger^ 1 Buss. Cr. (5th ed.) 835, 6} and Mr. 
Greaves' note. This case is a very peculiar one. 

* £, V. Pynif 1 C. C. C. 339 ; 1 Buss, Cr. 702. 
' « Founded on 1 Hale, 428. 

' 22. V. ffoUand, 2 Moo. and'Ro. 357. 

* £, V. Evans, 1 Buss. Cr. (5th ed.) 651 ; £, v. Wager^ tried at Derby Summer 



THE CRIMINAL LAW. 165 



to avoid his violence, throws herself into the pond and is drowned. A has 
killed B. 

(6.) * A strikes B, who is at the time so ill that she could not possibly 
have lived more than six weeks if she had not been struck. B dies earlier 
than she would otherwise have died in consequence. A has killed B. 

(6.) "A and B, the drivers of two carts, race along a high road. is 
lying drank in the middle of the road. One or other or both of the carts 
run over and kill him. In either case both A and B have killed 0. 

(7.) ' It is the duty of A to put up air headings in a colliery where they 
are required. It is the duty of B to give A notice where an air heading is 
required. But A has means, apart from B*s report, of knowing whether 
such air headings are required or not A omits to put up an air heading, 
B omits to give A notice that one is wanted. An explosion follows, and 
C is killed. Both A and B have killed 0. 



Abtigle 221. 
when oausma death dobs not amount to homioidb. 

A person is not deemed to have committed homicide, 
althongh his conduct may have caused death, in the follow- 
ing cases : 

(a.) ^ When the death takes place more than a year and a 
day after the injury causing it. In computing the period 
the day on which the injury is inflicted is to be counted as 
the first day ; 

(J.) [It is said] * When the death is caused without any 
definite bodily injury to the person killed, but this does not 



Assizes, 1864, was precisely similar. See^ upon this subject, Wharton on Homi- 
cide, §§ 374-5. If the intention was to escape further ill usage by suicide, the 
case would be altered. 

» B. V. Fletoher, 1 Russ. Cr. 703. 

* X, v. SwinMlj 2 C. & E. 230. 
' R. Y. Hainef, 2 C. & K. 368. 

« 1 East, P. C. 343, 4 ; 1 Russ. Cr. (5th ed.) 673, 4 ; Draft Code, s. 169. 

* 1 Hale, 429. Lord Hale's reason is that « secret things belong to God ; and 
hence it was that before 1 Ja. 1, c. 12, witchcraft or fascination was not felony, 
because it wanted a trial " (i.e. I suppose because of the diflScultj of proof). I 
suspect that the fear of encouraging prosecutions for witchcraft was the real reason 
of this rule. Dr. Wharton rationalizes the rule thus : *< Death from nervous 
causes does not inyolye penal consequences." This appears to me to substitute 
an arbitrary quasi scientific rule for a bad rule founded on ignorance now dis- 
peUed. Suppose a man were intentionally killed by being kept awake till the 
nervous irritation of sleeplessness killed him, might not this be murder? Suppose 
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extend to the case of a person whose death is caused not by 
any one bodily injury^ but by repeated acts affecting the 
body, which collectively cause death, though no one of them 
by itself would have caused death ; 

(o.) [It seems] ^ When death is caused by false testimony 
given in a court of justice. 

Illustrations, 

(I.) * A by a long series of acts of ill-treatmenty no one of which by itself 
would cause death, causes the death of B. A has killed B. 

(2.) 'A and B, in order to get a reward, offered for the conviction of 
highway robbers, conspire together to bring a false accusation of highway 
robbery against G, whereby C is oonyicted and executed. A and B do not 
kill a 

Abticle 222. 
when homigidb is unlawful. 

* Homicide is unlawful, 

(a.) When death is caused by an act done with the inten- 



a man kills a sick person intentionally, by making a loud noise which wakes him 
when sleep gives him a chance of life ; or suppose knowing that a man has 
aneurism of the heart, his heir rushes into his room, and roars in his ear, ** Your 
wife is dead I " intending to kill and killing him, why are not these acts murder ? 
They are no liiore ** secret things belonging to God " than the operation of arsenic. 
As to the fear that by admitting that such acts are made, people might be 
rendered liable to prosecution for breaking the hearts of their fathers or wives by 
bad conduct, the answer is that such an event could never be proved. A long 
course of conduct, gradually "breaking a man's heart," could never be the 
^Mirect or immediate" cause of death. If it was, and it was intended to have 
that effect, why should it not be murder ? In B, v. Towers, 12 C. C. C. 530, a 
man was convicted before Denman, J., of manslaughter, for frightening a child to 
death (see Wharton on Homicide, § 372, on this case). 

Lord Hale doubts whether voluntarily and maliciously infecting a person of the 
plague, and so causing his death, would be murder (i. 432). It is hard to see 
why. He says that " infection is God's arrow." A different view was taken in 
the analogous case of £. v. Greenwood, 1 Kuss. Cr. 100, 7 Cox, C. C. 404. As to 
the proviso, see Illustration (1). 

> Illustration (1). Draft Code, s. 168. 

* 22. V. Self, 1 East, P. C. 226, 227, and 1 Russ. Cr. 677 ; S, v. Squire, 1 Buss. 
Cr. 678. 

' JR. V. MacDaniel and Others, 19 S. T. 746, and see particularly the note 
810-14, and Foster, 131, 132. 

* This Article sums up the result of the preceding chapters. See Note Yll. 
Draft Code, s. 167. 
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tion to canse death or bodily harm, or which is commonly 
known to be likely to cause death or bodily harm, and when 
such act is neither justified nor excused by the provisions 
contained in Chapter III., or Chapter XXL ; 

(b.) When death is caused by an omission, amounting to 
culpable negligence, to discharge a duty tending to the pre- 
servation of life, whether such omission is or is not accom- 
panied by an intention to cause death or bodily harm ; 

(o.) When death is caused accidentally by an unlawful 
act. 
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CHAPTEE XXIV. 

^ MVBDER-MANSLAUOETEB^ATTEMPTS TO COMMIT MUBDEB 

^CONCEALMENT OF BIBTH, 

Aetiole 223. 

lIANSLAUaHTEB AND HTJBDEB DEFINED. 

^ MANSLAuaHTEB is tiiilawful homicide without malice afore- 
thought. 

Murder is unlawful homicide with malice aforethought. 

Malice aforethought means any one or more of the follow- 
ing states of mind preceding or co-existing with the act or 
omission by which death is caused, and ^ it may exist where 
that act is unpremeditated. 

(a.) An intention to cause the death of, or grievous bodily 
harm to, any person, whether such person is the person 
actually killed or not ; 

(6.) Knowledge that the act which causes death will pro- 
bably cause the death of, or grievously bodily harm to, some 
person, whether such person is the person actually killed or 
not, although such knowledge is accompanied by indifference 
whether death or grievous bodily harm is caused or not, or 
by a wish that it may not be caused ; 

(c.) An intent to commit any felony whatever ; 

* See 3 Hbt. Cr. Law, ch. zxvi. pp. 1-107. 

' For the authorities for this Article see Note VIII. Draft Code, ss. 174-177. 

' Coke's first ca.se of implied malice is malice implied from the want of provo- 
cation. A man who wantonly or on a slight cause intentionally and violently 
kills another, shews by that act, not indeed the existence of hatred of long stand- 
ing, but the existence of deadly hatred instantly conceived and executed, which is 
at least as bad if not worse. This in the strict sense of the words is malice afore- 
thought. As Hobbes well observes : " it is malice forethought, though not long 
forethought." (Dialogue of the Common Laws, '* Works," vi. 85). And it is not 
by law necessary that it should be long. If a slight provocation does not reduce 
murder to manslaughter, h, fortwri^ the total absence of all provocation, and the 
mere rapidity with which the execution of a cruel and wicked design follows on 
its conception cannot have that effect. For cases of slight provocation, see 1 Russ. 
Cr. 712, and cases there collected. 
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(d.) An intent to oppose by foroe any ofiScer of justice on 
his way to, in, or returning from the execution of the duty 
of arresting, keeping in custody, or imprisoning any person 
whom he is lawfully entitled to arrest, keep in custody, or 
imprison, or the duty of keeping the peace or dispersing an 
unlawful assembly, provided that the offender has notice that 
the person killed is such an officer so employed. 

The expression '' officer of justice " in this clause includes 
every person who has a legal right to do any of the acts 
mentioned, whether he is an officer or a private person. 

Notice may be given, either by words, by the production 
of a warrant, or other legal authority by the known official 
character of the person killed, or by the circumstances of the 
case. 

This Article is subject to the provisions contained in 
Articles 224r-226, both inclusive, as to the effect of pro- 
vocation. 

Illustrations. 

(l.)^A knowing that B is suffering from disease of the heart, and 
intending to kill £, gives B a slight push, and thereby kills B. A commits 
murder. 

(2.) ^ A in the last illustration pushes B unlawfully, bnt without know- 
ledge of his state of health or intention to kill him, or do him grievous 
bodily harm. A commits manslaughter. If A laid his hand gently on B 
to attract his attention, and by doing so startled and killed him, A's aot 
would be no ofifenoe at all. 

(3.) 'A finding B asleep on straw, lights the straw, meaning to do B 
serious injury, but not to kill him. B is burnt to death. A commits 
murder. 

(4.) ' A waylays B, intending to beat, but not intending to kill him 
or do him grieyous bodily harm. A beats B and does kill him. This is 
manslaughter at least, and may be murder if the beating were so violent 
as to be likely, according to common knowledge, to cause death. 

(5.) ^ A strikes at B with a small stick, not intending either to kill 



* I know of no direct authority for these illustrations, but they follow directly 
from the principles stated in the note. 

* ErringUm's Case, 2 Lewin, 217. 

* Post. 259. 

* Mowley's Case, Fost. 294, remarking on earlier reporters ; and see 1 Rnss. Cr. 
717, where some other cases are given. 
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or to do him grievoiis bodily barm. The blow kills B. A commits 
manslaughter. 

(6.) ^ A, recently delivered of a child, lays it naked by the side of the 
road and wholly conceals its birth. It dies of cold. This is murder or 
manslaughter, according as A had or had not reasonable ground for 
believing that the child would be preserved. 

(7.) ' It is A's duty to put a stage at the mouth of the shaft of a colliery. 
He omits to do so. A truck falls down the shaft in consequence and 
kills B. If by omitting to erect the stage A intended that B*s death 
should be caused, A is guilty of murder. If the omission was caused only 
by the culpable negligence of A, and without any intention to kill or injure 
B, or a reckless disr^ard to the chance of his being killed, A is guilty of 
manslaughter. 

(8.) * A, for the purpose of rescuing a prisoner, explodes a barrel of gun- 
powder in a crowded street and kills a number of persons, ^intending to 
explode the barrel of powder in the crowded street. A commits marder, 
although he may have no intention at all about the people in the street, or 
may hope that they will escape injury. 

(9.) ^ A shoots at a domestic fowl, intending to steal it, and accidentally 
kills B. A commits murder. 



* £. T. Wcdteraj C. & M. 164, and 1 Rou. Cr. 675. This case appears to me to 
illastrate the true doctrine on the subject better than the old and often quoted 
case of the woman who left her child in a place where it was struck by a kite and 
killed. The point of that case I take to be that the striking by a kite was an 
occurrence sufficiently likely to impose upon the mother the duty of guarding 
against it. Kites having been almost exterminated in England their habits are 
forgotten. But to lay a child on the ground in Calcutta would be to expose it to 
almost certain and speedy death from kites and other birds of prey. I have my- 
self been struck by a kite which had just struck at one of my children. 

« B. V. Eughes, D. & B. 248. 

' J{. V. Desmondf Barrett and Others* In this case Lord Chief Justice Cockbum 
said, " If a man did an act, more especially if that were an illegal act, although 
its immediate purpose might not be to take life, yet if it were such that life was 
necessarily endangered by it— if a man did'such an act, not with the purpose of 
taking life, but with the knowledge or belief that life was likely to be sacrificed 
by it," that was murder : limes Report, Apr. 28, 1868. It is singular that this 
case is noticed in Cox's Reports only for the sake of a point about evidence not the 
least worth reporting : see 11 Cox, C. C. 146. The case of R. v. Allen and Others^ 
the Fenians executed after the Manchester Special Commission in 1867, is not, so 
far as I know, reported, except in 17 L. T. (N.S.} 223, which reprints the letters 
printed in Note IX. 

* Fo«t. 258>9, and see note. This dictum (which is supported by many other 
authorities) was followed by Lord Chief Justice Cockbum in Barrett's Case, He 
said, *' If a person seeking to commit a felony should in the prosecution of that 
purpose cause, although it might be unintentionally, the death of another, that, 
by the law of England, was murder. There were persons who thought and main- 
tained that where death thus occurred, not being the immediate purpose of the 



THE CBIMINAL LAW. 161 

(10.) ' A, from wanton mischief, throws stones down a coal-pit and 
knocks away a scaffolding. The absence of the scaffolding causes an 
accident by which B is killed. A commits manslaughter. 
- (11.) 'A, a thief, pursued by B, a policeman, who wishes to arrest A, 
trips up B, who is accidentally killed. A commits murder. 

(12.) 'A, having words with his wife, B, strikes her on the head with 
a pestle, and kills her. A commits murder, though the act was not pre- 
meditated. 

(13.) ^ A, being called names by B, a woman, throws a broomstick at 
her, which happens to kill her. A commits manslaughter. 

(14.) '^ A shoots at B, intending to kill him, and kills C. A commits 
murder. 

Abtiolb 224. 
effect and definition of provocation. 

® Homicide, which would otherwise be murder, is not 
murder, but manslaughter, if the act by which death is 
caused is done in the heat of passion, caused by provocation, 
as hereinafter defined, unless the provocation was sought or 
voluntarily provoked by the offender as an excuse for killing 
or doing bodily harm. 

The following acts may, subject to the provisions contained 
in Article 225, amount to provocation : — 

(a.) ^ An assault and battery of such a nature as to inflict 
actual bodily harm, or great insult, is a provocation to the 
person assaulted. 

Q>.) ^ If two persons quarrel and fight upon equal terms, 



person causing the death, it was a harsh law which made the act murder. Bat 
the Conrt and jury were sitting there to administer laW| not to make or mould 
it, and the law was what he told them/" TimeSy April 28, 1868. 

^ B, Y. Fentcn, 1 Lewin, 179 ; 1 Russ. Or. 854. 

' 1 Russ. Cr. 732-8 for a large collection of cases and authorities. See, too, 
1 Hale, 456, 460 ; no distinction is taken in any of these cases as to the manner 
in which death is caused. 

» 1 Russ. Cr. 712. 

• Founded on 1 Hale, 455-6. The judges doubted whether the case was murder 
or manslaughter, and no judgment was delivered, but the prisoner was pardoned. 
This would no doubt be held to be manslaughter at the preseflt day. 

• Fost. 261 ; 1 Russ. Cr. 739. 

• Draft Code, s. 176. 
» 1 Russ. Cr. 713. 

• Lord ByroiCs Case^ 11 S. T. 1177 ; B. v. Walters, 11 S. T. 114 j and 1 Russ. 
Cr. 727-32 and 790, where other cases are cited. 

U 
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and upon the spot, whether with deadly weapons or other- 
wise, each gives provocation to the other, whichever is right 
in the quarrel, and whichever strikes the first blow. 

(c.) ^An unlawful imprisonment is a provocation to the 
person imprisoned, but not to the bystanders, though an un- 
lawful imprisonment may amount to such a breach of the 
peace as to entitle a bystander to prevent it by the use of 
force sufficient for that purpose. An arrest by officers of 
justice, whose character as such is known, but who are acting 
under a warrant so irregular as to make the arrest illegal, 
is provocation to the person illegally arrested, but not to 
bystanders. 

(d.) ^ The sight of the act of adultery committed with his 
wife is provocation to the husband of the adulteress on the 
part both of the aduherer and of the adulteress. 

(e,) ^ The sight of the act of sodomy committed upon a 
man's son is provocation to the father on the part of the 
person committing the offence. 

(/.) * Neither words, nor gestures, nor injuries to property, 
nor breaches of contract, amount to provocation within this 
Article, except [perhaps] words expressing an intention to 
inflict actual bodily injury, accompanied by some act which 
shews that such injury is intended ; ^ but words used at the 
time of an assault — ^slight in itself — may be taken into account 
in estimating the degree of provocation given by a blow. 

(ff.) ^ The employment of lawful force against the pers6n 
of another is not a provocation to the person against whom 
it is employed. 

* For the first part of the clause see Buckner*8 Case, 1 Ross. Cr. 785 ; R, y. 
Withers, Ibid. For the latter part, compare HuggetVs Case, Sir H, Ferrer's Case^ 
Tooley's Case, and Ade\fs Case, with Foster's remarks on To6ley*s Case ; 1 Russ. 
Cr. 753-7. See also 1 Hawk. P. C. 489 ; R, v. Osmer, 5 Ea. 308. Also Illustra- 
tion (5), and Note IX. 

' Cases ctted, 1 Russ. Cr. 786. I am not aware that it has ever been decided 
that adultery bj the husband is proTocation to the wife. 

• R. r. Fisher, 8 C. & P. 182. 

♦ 1 East, P. C. 232 ; 1 Rust. Cr. 711, 784. 

» 1 Russ. Cr. 711, note v. ; Lord Morley's Case, 1 Hale, P. C. 455 ; R. v. Sher- 
wood, 1 C. & K. 536, and see R, v. W. Smith, 4 F. & F. 1066. 

• Illustration C12). 
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JUtutratums. 

« 

(1.) ^ A, a woman, gives B, a soldier, a slap in the face. A has not 
given B provocation within this Article. 

(2.) > A, a woman, strikes B, a soldier, with a heavy clog violently in the 
face and wounds him. A has given B provocation within this Article. 

(3.) ' A pulls B by the nose. A has given B provocation within the 
meaning of this Article. 

(4.) * A attempts to arrest B on an irregular warrant and in an irregular 
way. B shoots A dead. This is manslaughter by reason of the provocation 
given by B to A. 

(5.) '^ A arrests B under an irregular warrant and conveys him to gaol. 
C, D, and others attempt to rescue B. A resists, and one of the party 
shoots A dead. This is murder in G, D and all their party. 

(6.) 'A and B, armed with swords, quarrel, draw their swords, and fight. 
Each gives the other provocation. 

(7.)^ A and B quarrel, and agree together to fight, and do fight, a duel 
next day. Neither gives the other such provocation as would reduce the 
offence to manslaughter if either is killed. 

(8.) 'A and B quarrel, and upon the spot agree to fight with their fists. 
A, fix)m the beginning of the fight, uses a knife and kills B. A has not 
received such provocation from B as reduces his offence to manslaughter. 

(9.)' A and B quarrel and agree to fight with their fists. In the course 
of the fight A snatches up a knife, which happens to be near, and which he 
has not previously provided, and kills B. A has received such provocation 
from B as redudes his offence to manslaughter. 

(10.) ^ A, at a tavern, throws a bottle at B's head and draws his sword 
B throws a bottle at A's head. A kills B. A has not received such provo- 
cation from B as reduces his offence to manslaughter. 

(11.) ^^ A and B quarrel and fight in a public-house. A leaves the 
public-house, says he will kill B, conceals a sword under his coat, returns 
to the public-house, tempts B to strike him with a stick, saying, ** Stand 



1 8tednum*s Case, Fost. 292. 

• Ibid. 

• 1 East, P. C. 283. 

• B, V. StevenaoHf 19 St. Tr. 846. This case mnst be andentood to be saject 
to the proYisions of the next Article. 

• This is the case of the Fenians executed at Manchester in 1867, for shooting 
Brett, a police constable in charge of a police van containing a Fenian prisoner. 
See Kote IX. 

• S. V. Walters, 12 St. Tr. 113 ; and see A v. Lord Byron, 11 St Tr. 177. 

' S, V. Oaddey, 1 C. & K. 210 ; -B. v. Barronet, and 22. v. Barihekmy, Dears. 
51 and 63, are recent cases of duelling. 

• R. T. Amferaon, 1 Ross. Cr. 731. 

• Ibid. 

>• B, V. Mawgridge, Kel. 128-9 ; Foster, 295-6. 
" Mason's Case, Foster, 132. 

u 2 
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off, or 111 stab you," and witboufc giving B timo to retreat, does stab 
bim mortally. A does not receive from B sucb provocation as rednces bis 
offence to manslaugbter. 

(12.) ^ A attacks B in sucb a manner as to endanger B*s life. B drives 
off and pursues A. A in self-defence kills B. Tbis is murder in A, 



Abtiolb 225. 

when pboyooation ix)es not extent7ate homioidb. 

^ ProYOcation does not extentiate the gnilt of homicide 
tinless the person provoked is at the time when he does the 
act deprived of the power of self-control by the provocation 
which he has received, and in deciding the question whether 
this was or was not the case, regard must be had to the nature 
of the act by which the offender causes death, to the time 
which elapsed between the provocation and the act which 
caused death, to the offender's conduct during that interval, 
and to all other circumstances tending to shew the state of 
his mind. 

lUiutrations, 

(1.) ' A and B violently quarrel, and tbrow bottles at eacb otber at a 
tavern, A tbrowing tbe first bottle. Tbe company interfering, tbey remain 
quiet for an bour, B wisbing to be reconciled. A refuses, and says be will 
bave B*s blood. Wben B and tbe rest of tbe company leave, A calls B 
back in terms of insult, and figbts witb bim witb swords ; B is killed* A 
commits murder, tbougb the fight is on equal terms. 

(2.) ^ B strikes A witb bis fist. A, being tbe stronger man of tbe two, 
throws B down on the ground, and beats out bis brains witb a poker. A 
commits murder. 

(3.) ' A and B quarrel and fight. B, getting the best of tbe figbt, leaves 
A. A throws a coal-pick at B and injures bim, and then- wounds bim 
witb a knife. B leaves tbe bouse, saying to A, " You bave killed me." A 
says to a third person, '* I will bave my revenga" B returns to the house 
soon afterwards and A stabs bim again and kills bim. A has committed 
murder. 



^ Bacon's Maxims, 37, 38. I suppose B. is trying to arrest A. 
' See the cases quoted in the lUostrations, and i?. t. Lynchy 5 C. & P. 324. 
Draft Code, s. 176. 
» R, V. On^y, 2 Str. 766 ; 1 Russ. Cr. 730-1. 
* Per Parke, B. in R, v. Thmnasj 7 C. & P. 817. 
» B, V. IRrkham, 8 C. & P. 115. 
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(4.) ^ A is turned out of a house and kicked by B. A runs to his own 
house, between 200 and 300 yards off, returns with a knife, and meeting 
B, stabs him after walking quietly with him some yards. A then runs 
back and puts his knife in its usual place. The deliberation shewn in 
fetching and replacing the knife are facts to be considered by the jury in 
deciding whether or not A committed the offenoe whilst deprived of self- 
control by passion. 

(5.) ' Police-officers in charge of a police-van have in custody D, a person 
charged with felony under 11 Yict c 12. A, B, and G, and others assault 
the van in concert, rescue the prisoner, and shoot one of the policemen dead 
with a pistol. The warrant under which D was in custody was informal, 
but not to the knowledge of A, B, and G. A, B, and C and the others 
are guilty of murder, and it would have made no difference if thoy had 
known of the irregularity of the warrant. 



Abtigle 226. 

PROVOCATION TO THTKT) PEBSON. 

^Provocation to a person by an actual assault or by a 
mutual combat, or by a false imprisonment, is in some cases 
provocation to those who are with that person at the time, 
and to his friends who, in the case of a mutual combat, take 
part in the fight for his defence. But it is uncertain how far 
this principle extends. 

Abtigle 227. 

SUICIDB — ^ABETTINa SXJIOIDE. 

^ A person who kills himself in a manner which in the case 
of another person would amount to murder is guilty of 

' B. v. Haywardf 6 C. & P. 157. 

* This Ib the case of JR. v. Allen and Others^ the Fenians, who mnrdered Brett, 
the policeman. See Note IX. 

' 1 Russ. Cr. (5th ed.) 704-5. The passage referred to is taken from Hawkins. 
See Cary*8 Case (p. 705), which is this : ** A and B were fighting in a field in a 
quarrel. C, A's kinsman, casnall/ riding by and seeing them in fight and his 
kinsman one of them, rode in, drew his sword, thrust B through and killed him, 
Coke, C.J., and the rest of the Cotirt agreed that this is clearly but manslaughter 
in him (i.e. C) and muf der in the other, for the one may have malice and the other 
not." I should hare said C*s offence was infinitely worse than A's, and I do not 
think this case wonld be followed in the present day. 

* 1 Hale, P. C. 411-419. See B. t. Fretwell, L. & C. 161 ; S. v. Smgell, 1 Mood. 
356. Draft Code, s. 183. 
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murder, and every person who aids and abets any person in 
so killing himself is an accessory before the fact, or a prin- 
cipal in the second degree in such murder. 

Abtiole 228. 
makslauohteb on oneself. 

^ A person cannot commit manslaughter on himself. 

Abtiole 229. 
a00e8sobie8 befobe the fact in manslauahteb. 

It seems that there may be accessories before the fact in 
manslaughter if the act or omission by which death is caused 
is not such an act or omission as, but for provocation received 
by the offender, would have been murder. 

Illustration, 

^ A advises B to give C a strong dose of medicine to make hiin feel sick 
and uncomfortable. B does so and C dies. B is guilty of manslaughter, 
and A is accessory before the fact to manslaughter. 

Abtiole 280. 

PBESUMPnON THAT EILLINa IS UXmDEB. 

3 Every person who kills another is presumed to have wil- 
fully murdered him unless the circumstances are such as 
to raise a contrary presumption. 

The burden of proving circumstances of excuse, justifica- 

> Per Pollock, C.B., and Williams, J., in i?. t. Burgess, L. & C. 258, referring 
to Jervis on Coroners, App. p. 322, note 4. 

* Per Bramwell, B., in H. v. Qaylor, D. & B. 291. The text is stated doubt- 
fully because the question has neyer been positively decided : Coke (3rd Inst. 55), 
Hale (2 P. C. 437} and East (1 P. C. 218) saj that there can be no accessories 
before the fact in manslaughter ; but the doctrine on the subject is very differently 
understood in these days. See £. v. Taylor^ L. B. 2 C. C. R. 148. That unlawful 
killing with a deliberate intent to do slight bodily harm, which happens to cause 
death, is manslaughter, is a comparatively modem doctrine. By Coke's definition 
it would be murder. Whatever it is called there may obviously be an accessory 
before the fact to such an act. 

■ 1 Buss. Cr. 668 ; R. v. Greenacre, 8 C. & P. 35. 
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tion> or extenuation is upon the person who is shewn to 
have killed another. 

Abticle 231. 

PUNISHMENT OF MXJRDEB. 

^ Every one who commits murder is guilty of felony, 
and must on conviction thereof be sentenced to death, 
^ and the judgment must direct that his body shall be buried 
within the precincts of the prison in which he shall have 
been last confined after conviction. 

3 Article 232. 
punishment of manslauahteb. 

* Every one who commits manslaughter is guilty of felony 
and liable to a maximum punishment of penal servitude for 
life, or to a fine. 

Abticle 233. 
^attempts to commit murder. 

® Every one is guilty of felony, and is liable upon convic- 
tion thereof to penal servitude for life as a maximum 
punishment, who does any of the following things with 
intent to commit murder ; that is to say— ^ 

(a.) ^ administers any poison or other destructive thing to 
any person, or causes any such poisonous thing to be so 
administered or taken, or attempts to administer it, or at- 
tempts to cause it to be so administered or taken ; 

> 24 & 25 Vict. c. 100, s. 3. Draft Code, s. 178. 

* Ibid. Probably the latter part of the section would be held if the case arose 
to be merely directory, so that its omission would not render the sentence void. 
See jS. v. WyatCj R. & R. 230, decided on an analogous provision in 25 Geo. 2, 
c. 37, 88. 4, 7. The execution must in this case be private. See 31 Vict, 
c. 24. 

* 3 Hist. Cr. Law, 78-9. Draft Code, s. 182. 

* 24 & 25 Vict. c. 100, s. 5. 

' For the history of the provisions see 3 Hist. Cr. Law, ch. zzvii. p. lOS-120. 
Draft Code, s. 179. 

* 24 & 25 Vict. c. 100, ss. 11-15. 
' Ibid< ss. 11 & 14, S. 
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(J.) ^ by any means whatever wounds or causes any grieyous 
bodily harm to any person ; 

(c.) ^ shoots at any person, or, by drawing a trigger or in 
any other manner, attempts to discharge at any person ^ any 
kind of loaded arms ; 

(d.) * attempts to drown, suffocate, or strangle any person ; 

(e.) ^ destroys or damages any building by the explosion of 
gunpowder or other ezplosiye substance ; 

(/.) * sets fire to any ship or vessel or any part thereof, or 
any part of the tackle, apparel^ or furniture thereof, or to 
any goods or chattels being therein ; 

(ff.) ' casts away or destroys any vessel ; 

(A.) ®or who attempts to commit murder by any means 
other than those specified in clauses {(^•)—(ff')i both inclusive ; 

(i,) * or who is accessory after the fact to any murder. 

Abtiole 234. 
thbeats and oonspibiioies to mt7bdeb. 

Every one is liable to a maximum punishment of ten 
years penal servitude who commits either of the following 

> 24 & 25 Vict. c. 100, s. 11, S. In i?. r. Grat/y D. & B. 303, it was held that to 
cause congestion of the lungs by exposing a child in a field was not causing '< a bodily 
injury dangerous to life " within 7 Will. 4 & 1 Vict. c. 85, s. 2, but such a case 
would now fall under clause (5.), s. 15. See remark of Cockbum, C.J., p. 306. 

' Ibid. s. 14, S. The "words " any other manner," mean any other manner like 
drawing a trigger, e.g. applying a lighted match to a matchlock, or striking a per- 
cmssion cap with a hammer, see B, r. St. Oeorge, 9 C. & P. 483. Whilst this is 
being written a case is reserved for the question whether a man who draws a 
pistol from his pocket intending to commit murder, but is stopped by having it 
taken from his hand, can be convicted under clause (A.) of the Article represent- 
ing s. 15 of the 24 & 25 Vict, c 100. 

' " Traded arms " means arms loaded in the barrel with gunpowder or any 
other explosive substance, and ball, shot, slag, or other destructive material, 
although the attempt to discharge the same may fail from want of proper priming 
or any other cause, s. 19. 

« 24 & 26 Vict. c. 100, 8. 14, S. 

« Ibid. 8. 12, S. ; B, r. St. George, 9 C. & ?• 483 ; 1 Russ. Cr. 982. 

* Ibid. 8. 13, S. 
» Ibid. 

* Ibid. s. 15, S. This does not apply to attempts to commit suicide; S* v. 
Burgess, L. & C. 258. 

* Ibid. B. 67. 
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offences, the first of which is a felony and the others misde- 
meanors ; that is to say — 

(a.) ^ whoeyer maliciously sends, deliyers, or ntters or 
directly or indirectly causes to be receiyed, knowing the 
contents thereof, any letter or writing threatening to kill or 
murder any person; 

(b.) ^ all persons who conspire, confederate, and agree to 
murder any person, whether he be a subject of Her Majesty 
or not, and whether he be within the Queen's dominions or 
not; 

(e,) ^ every one who solicits, encourages, persuades, endea- 
vours to persuade, or proposes to any person to murder any 
other person, whether he be a subject of Her Majesty or not, 
and whether he be within the Queen's dominions or not. 

[^ And whether the solicitation, encouragement, persuasion, 
or endeavour to persuade, is addressed to any specific person 
or not, or relates to the murder of any specific person or 
not.] 

Abugle 235. 
' oonoeaung thb bibth of ohildben. 

^ Every person is guilty of a misdemeanor, and is liable 
upon conviction thereof to two years imprisonment and 
hard labour as a maximum punishment, who, if any woman 
is delivered of a child, endeavours to conceal the birth 
thereof by any secret disposition of the dead body of the 
said child, whether such, child died before, at, or after its 
birth. 

^ The expression ** delivered of a child " does not include 
delivery of a foetus which has not reached the period at 
which it might have been bom alive. 

» 24 & 25 Vict, c 100, 8. 16, S. W. 
« Ibid. s. 4. 
' Ibid. s. 4. 

* The words in brackets are intended to giye the effect of S. ▼. Mosii L. R. 7 
Q. B. D. 244. 

* 3 Hilt. Cr. Law, 118. Cf. Draft Code, as, 185-7. 

* 24 & 25 Yict. c 100, s. 60 (verbally altered). 
' J2. T. Berrmanj 6 Cox, C. C. 388. 
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^The words "secret disposition of the body" include 
cases in which the body is placed in a situation where it is 
not likely to be found except by accident, or upon search, 
although the body is in no way concealed from any one who 
happens to go to that place. 

^ S. V. Brcvm, L. R. 1 C. C. R. 244. The Act seems to be defective in pnnish- 
iDg only the secret disposition of the body, and not the disposing of the body in 
such a way as to conceal the fact that it was born of its mother. If a woman 
were to leave a child's body by night in the middle of a street, or to drop it by 
day in a crowd of people, there would be an effectual concealment of the birth, 
but would there be a ** secret disposition " of the body ? Under the old Act, 
9 Geo. 4, c. 31, s. 14, it was held that a temporary concealment of the body with 
intent to remove it afterwards to some other place was within the words " secret 
burying or otherwise disposing " : H, y. Perry ^ Dear. 471. This would seem to be 
so a fortiori under the present law. 
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CHAPTEE XXV. 

» THE MALICIOUS INFLICTION OF BODILY IS'JUBIES 

AMOUNTING TO FELONY, 

Abtiole 236. 

WOUKDINaS AND ACTS ENDANaEBING LIFE PUNISHABLE WITH 

PENAL SEBVnXTDE FOE LIFE. 

Every one is gnilty of felony, and liable to penal servitude 
for life as a maximum punishment, who does any of the 
following things unlawfully and maliciously; that is to 
say— 

(a.) ^ who, with intent to maim, disfigure, or disable any 
person, or to do some other grievous bodily harm to any 
person, or to resist or prevent the lawful apprehension or 
detainer of any person, 

by any means whatsoever ^ wounds or causes any grievous 
bodily harm to any person, or shoots at any person, or * by 
drawing a trigger, or in any other manner attempts to 
discharge at any person any kind of ^ loaded arms ; or 

{h.) ® shoots at any vessel or boat belonging to Her 
Majesty's navy, or in the service of the revenue, within 
one hundred leagues of any part of the coast of the United 
Kingdom, or 

(e.) ® maliciously shoots at, maims, or wounds any officer 
of the army, navy, or marines, being duly employed in the 
prevention of smuggling, and on full pay, or any officer of 
customs or excise, or any person acting in his aid or assist- 

^ 3 Hist. Cr. Law, ch. zxrii. pp. 108>120. Draft Code, Part XYIII. ss. 188^ 
202. 
» 24 & 25 Vict. c. 100, 8. 18, S. 

* To wound meaofl to diride the surface of the body whether it be an internal 
or an external surface, e.g. the inside of the mouth. J2. ▼. Leonard SnUthf 8 C. & 
P. 173, and see other cases in 1 Russ. Cr. 921. 

* But not by attempting to draw a trigger : B. ▼. St, Oeorge, 9 C. & P. 483. 
' See p. 168, note 3, for definition of loaded arms. 

* 39 & 40 Vict, c 36, s. 193. The word «* unlawfully ** is not in this section. 
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ance, or duly employed for the preyention of smuggling, in 
the execution of his office or duty ; or 

(d,) ^who, with intent to enable himself or any other 
person to commit, or with intent to assist any other person 
in committing, any indictable offence, 

^ attempts by any means whatsoever to choke, suffocate, 
or strangle any other person, or attempts by any means 
calculated to choke, suffocate, or strangle, to render any other 
person insensible, unconscious, or incapable of resistance ; 

^ or ^ administers to any person any chloroform, laudanum, 
or other stupefying or overpowering * matter, or * attempts 
to do so ; 

(e.) ^ or who bums, maims, disfigures, disables, or does any 
grievous bodily harm to any person by the explosion of gun- 
powder or other explosive substance ; 

(/.) ' or who, with intent to bum, maim, disfigure, or dis- 
able any person, or to do some grievous bodily harm to any 
person, causes any gunpowder or other explosive substance 
to explode, or 

sends or delivers, or causes to be taken or received by 
any person, any explosive substance or other dangerous or 
noxious thing, or puts or lays at any place or casts or 
throws at or upon or otherwise applies to any person any 
corrosive fluid or destmctive or explosive substance ; 

(g.) ^ or who, with intent to endanger the safety of any 
person travelling, or being upon any railway, 

puts or throws ^ anything upon or across any railway, or 



^ 24 & 25 Vict. c. 100, 8S. 21 k 22. 

* Ibid. 8. 21. An offender against this section is liable, if a male of whatever 
age, to be thrice priTatel j whipped in addition to the other punishments speci- 
fied aboTe : 26 & 27 Yict. c. 44, s. 1, and see Article 12 (d.), as to the manner of 
inflicting the punishment. 

' Ibid. s. 22. The word " maliciously " does not apply to this section. 

* ^ Applies or administers to, or causes to be taken bj, or attempts to apply or 
administer to or attempts to cause to be administered to or taken by." 

• ** Drug, matter, or thing." 

• 24 & 25 Vict, c 100, s. 2«, S. W. 
» Ibid. s. 29, S. W. 

• Ibid. s. 32, W. 

* ** Any wood, stone, or other matter or thing.*' 
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takes up, remoyes, or displaces any rail, sleeper, or other 
matter or thing belonging to any railway, or 

turns, moves, or diverts any points or other machinery 
belonging to any railway, or 

makes or shows, hides or removes, any signal or light 
npon or near any railway, or does or canses to be done any 
other matter or thing ; 

(h.) ^ or who * throws ^ anything at any * carriage used upon 
any railway with intent to injure or endanger the safety of 
any person therein or thereon, or in or upon any other 
^ carriage forming part of the same train ; 

(i.) *or who prevents or impedes any person being on 
board of or having quitted any ship or vessel in distress, 
wrecked, stranded, or cast on shore, in his endeavour to save 
his life, or prevents and impedes any person in his endea- 
vour to save the life of any person so situated ; 

(y.) • or who, being a woman with child, unlawfully ad- 
ministers to herself any poison or other noxious thing or 
unlawfully uses any instrument or other means whatsoever 
with intent to procure her own miscarriage ; 

(k.) ^ or who, with intent to procure the miscarriage of 
any woman whether she be or be not with child, unlawfully 
administers to or causes to be taken by her any poison or 
other ^ noxious thing, or unlawfully uses any instrument or 
other means whatsoever with the like intent. 



> 24 & 25 Vict. c. 100, 8. 83. 

* Throws, or causes to fall, or strike at, against, into, or npon. 

* Any wood, stone, or other matter or thing. 

* Engine, tender, carriage, or tmck. 
» 24 & 25 Vict. c. 100, s. 17, S. 

* Ibid. s. 58, S. A person who gives another a drug to be taken in the absence 
of the giver ** causes it to be taken," and, it would seem, '' administers " it, 
though absent when it is taken : B, t. WUsorif D. & B. 127, and cases referred to 
in the argument ; also B, ▼. Farrovf, D. & B. 164. 

' Ibid. s. 58, S. 

* A thing not otherwise noxious may be noiious if administered in eicess, but 
some things are so commonly noxious (arsenic, e.g.) that perhaps the administration 
even of a quantity too small to do harm might be held to constitute the offence 
punished by this section if there were an intent to procure miscarriage. See B, 
▼. Cramp, L. R. 5 Q. B. D. 307 ; also B. ▼. /mocs, L. & C. 220,>uid JS. ▼. ffennah, 
13 Cox, C. C. 347. 
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Abtiole 287. 

blowma up buildinas and ships with iktent to injubb — 

foubteen yeab8 penal seb7itx7de« 

^ Every one is guilty of felony, and is liable on oonyiction 
to a maximum ptLnishment of fourteen years penal servitude, 
who, with intent to do any bodily injury to any person, un- 
lawfully and maliciously places or throws any gunpowder 
or other explosive substance in, into, upon, against, or near 
any building, ship or vessel, whether or not any explosion, 
takes place, and whether or not any bodily injury is effected. 

Abtiole 238. 

adhinisterlna poison so as to endanoeb life ob cause 
habh — ten yeabs penal sebyteude. 

* Every one is guilty of felony, and is liable upon convic- 
tion to a maximum punishment of ten years penal servitude, 
who unlawfully and maliciously administers to, or causes to be 
administered to, or taken by any other person any poison or 
other destructive or noxious thing, so as thereby to endanger 
the life of such person, or so as thereby to inflict upon such 
person any grievous bodily harm. 

> 24 & 25 Vict. c. 100, 8. 30, S. W. 
* Ibid. B. 23. 
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CHAPTER XXVI. 

> THE INFLICTION OF BODILY INJURIES NOT AMOUNTING TJ 

FELONY. 

Article 239. 

malioious wounding and similar acts punishable with 

five tears penal servitude. 

Every one commits a misdemeanor and is liable to a maxi- 
mum punishment of five years penal servitude, who 

(a.) * unlawfully and maliciously wounds or inflicts any 
grievous bodily harm upon any other person either with or 
without any weapon or instrument ; 

(h.) ^ or who unlawfully and maliciously administers, or 
causes to be administered to or taken by any other person, 
any poison or other destructive or noxious thing with intent 
to injure, aggrieve, or annoy such person ; 

(e.) * or who unlawfully supplies or procures any poison or 
other noxious thing, or any instrument or thing whatsoever, 
knowing that the same is intended to be unlawfully used or 
employed with intent to procure the miscarriage of any 
woman, whether she be or be not with child (^ even if the 
intention so to use the same exists only in his own mind, 
and is not entertained by the woman whose miscarriage he 
intends to procure). 

{d.) ^ or who, being legally liable either as a master or a 
mistress, to provide for any apprentice or servant necessary 

» Draft Code, Part XVIIL ss. 188-202. 

' 24 & 25 Vict, c 100, s. 20. ** Maliciously '* in this section covers all cases in 
which a person wilfully and without lawful excuse does that which he knows to 
be likely to injure another : B. y. Martin, L. R. 8 Q. B. D. 54. 

* Ibid. s. 24. An intent to excite sexual passion is within this provision : i?. 
V. Wakma, L. & C. 80. 

* Ibid. s. 59. To supply a thing which is not noxious with the intent mentioned 
is not within the section : B. v. Isaac, L. & C. 220. 

• B. V. miman, L. & C. 343. 

• 24 & 25 Vict. c. 100, s. 26. 
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foody clothing, or lodging, wilfully and witiiont lawful excuse 
refuses or neglects to provide the same, or unlawfully and 
maliciously does, or causes to be done, any bodily harm to 
such apprentice or servant, so that the life of such appren- 
tice or servant is endangered, or that his health has been or 
is likely to be permanently injured ; 

(e.) ^or who *sets any spring-gun, man-trap, or other 
engine calculated to destroy human life or inflict grievous 
bodily harm, with the intent that the same may destroy or in- 
flict grievous bodily harm upon a trespasser or other person 
coming in contact therewith. 

Every person is deemed to have set any of the above- 
mentioned engines who, when it has been set by any other 
person in any place then in or afterwards coming into the 
possession or occupation of the person first mentioned, 
permits it to continue so set with the intent aforesaid. 

Provided that this clause does not extend to any gin or trap 
usually set with the intent of destroying vermin, or to any 
spring-gun, man-trap, or engine, set from sunset or sunrise 
in a dwelling-house for the protection thereof. 

Abticle 240. 
neauoent acts punishable with two yeab8 imfbisonhent. 

Every one is guilty of a misdemeanor and liable to two 
years imprisonment with hard labour as a maximum punish- 
ment, 

(a.) ' who by any unlawful act, wilful omission, or neglect, 
endangers, or causes to be endangered, the safety of any 
person conveyed or being in or upon a railway, or aids or 
assists therein, 

(I.) *" or who, having the charge of any carriage or vehicle, 
by wanton or furious driving or racing, or other wilful mis- 
conduct^ or by wilful neglect, does or causes to be done any 
bodily harm to any person whatever. 

> 24 & 25 Vict. c. 100, s. 81. 

' *' Sets or places or causes to be set or placed." 

* 24 & 25 Vict, c 100, s. 34. 

* Ibid. 8. 35. 
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CHAPTEE XXVII. 

'ASSAULTS, AQGBAVATED AND COMMON, PUNISHABLE ON 

INDICTMENT, 

Article 241. 
assault akd battbey and assault defined. 

An assault is 

(a.) ^ an attempt unlawfully to apply any the least actual 
^ force to the person of another directly or indirectly, 

(h.) the act of using a gesture towards another giving 
him reasonable grounds to believe that the person using that 
gesture meant to apply such actual force to his person as 
aforesaid, 

(e.) the act of depriving another of his liberty, 

in either case without the consent of the person assaulted, 
or with such consent if it is obtained by fraud. 

A battery is an assault whereby any the least actual force 
is actually applied to the person of another, or to the dress 
worn by him, directly or indirectly. 

Provided that such acts as are reasonably necessary for 
the common intercourse of life, are not assaults or batteries 
if they are done for the purpose of such intercourse only 
and with no greater force than the occasion requires. 

No mere words can in any case amount to an assault. 

" Draft Code, Part XIX. ss. 203-6. 

' See Article 42 for a definition of an attempt. 

' 1 Russ. Cr. (5th ed.) 956 ; 1 Hawk. P. C. 100. A most elaborate definition 
of " force " is giren in the Indian Penal Code, s. 350, as the foundation for a defi- 
nition of assault, s. 351. The definition is almost more mathematical than legal 
It begins thus : *' A person is said to use force to another if he Causes motion, 
change of motion, or cessation of motion to that other," &c., &c. It is impossible 
not to ask why, if force is to be defined, motion should be left undefined. It is, I 
think, hardly too great a demand on the candour of a reader to suppose that he 
will see that a man who withdraws a chair on which a person is about to sit 
down, causing him thereby to fall to the ground ; or who whips a horse on which 
he is sitting, and so makes him run away with his rider ; or who breaks a hole in 
ice in front of a skater, and so causes him to fall into the water — *^ applies actual 
force to his person indirectly." 

N 
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lUwUraiions. 

The following are cases of assault and battery :-— 

(1.) ^ A cut B's dress whilst B is wearing it, but without touching or 
intending to touch any part of B's person. 

(2.) ' A sets a dog at B, which bites B. 

(3.) ' A man professing to act as a medical adviser fraudulently induces 
a girl to allow him to undress her, by falsely alleging that it is necessary 
for medical reasons to do so. 

(4.) * A touches B, a boy of eight, in a grossly indecent manner, B 
acquiescing in ignorance of the nature of the act. 

(5.) " A induces B to permit him to have connection with her, by pretend- 
ing to be her husband. 

The following are cases of assault without battery :— 

(6.) ' A strikes at B with a stick without hitting him. 

(7.) ^ A aims a pistol at B which A knows is not loaded, but which B 
believes to be loaded. 

In the following cases no assault or battery is committed : — 

(8.) A lays his hand on B, to attract his attention. 

(9.) A, falling down, catches hold of B to save himself. 

(10.) A crowd of people, going into a theatre, push and are pushed against 
each other. 

Abtiole 242. 

punishment of assaults with intent to commit sodomy. 

^ Every one is guilty of a misdemeanor and is liable, upon 
conviction thereof, to ten years penal servitude as a maximum 
punishment, who is guilty of any assault with intent to 
commit sodomy or of any indeeent assault upon any male 
person. 

* B, y. Day, 1 Cox, C. C. 207. 

* 1 Rus9. Cr. 958, gives several cases of this sort. 

' B. V. Bonnski, 1 Russ. Cr. 959 ; and see B, v. Case, 1 Den. 580. 

* B. V. Locky L. R. 2 C. C. R. 10, and see B. v. Bamett, L. R. 2 C. C. R. 81. 

" B, V. Wt/Ztoifu, 8 C. & P. 286. The prisoner was sentenced to three years 
imprisonment with hard labour, no donbt on the ground that the assault was 
indecent. The maximum punishment would now be two years hard labour. See 
Article 245 (d.). 

* 1 Hawk. P. C. 110. 

' B. V. George, 9 C. & P. 483. 

" 24 & 25 Vict. c. 100, s. 62. The last words of this enactment would cover 
the case of an indecent assault bv a woman on a man ; but this can hardly have 
been intended. 
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Abtigle 243. 
assaults on pebsons pbotegtina wbeoe. 

^ Every one is gnilty of a misdemeanor and is liable, 
npon conviction thereof, to a maximum punishment of seven 
years penal servitude, who assaults and strikes or wounds 
any magistrate, officer, or other person lawfully authorized, 
in or on account of the execution of his duty in or concern- 
ing the preservation of any vessel in distress, or of any 
vessel or goods or effects wrecked, stranded, or cast on 
shore, or lying under water. 

Abtigle 244, 
assaults causing actual bodily habm. 

^ Every one commits a misdemeanor and is liable upon 
conviction thereof, to a maximum punishment of five years 
penal servitude, who commits an assault occasioning actual 
bodily harm. 

Abtigle 245. 

ASSAULTS punishable WITH TWO YEABS DiPBISONMENT. 

Every person commits a misdemeanor and is liable, upon 
conviction, to a maximum punishment of two years imprison- 
ment and hard labour, 

(a.) ® who assaults any person with intent to commit a 
felony or to resist or prevent the lawful apprehension or 
detainer of himself or of any other person for any offence ; 

(J.) ^ or who assaults, resists, or wilfully obstructs any peace 
officer in the due execution of his duty, or any person acting 
in aid of such officer ; 

(c.) ^ or who indecently assaults any female, or attempts 
to have carnal knowledge of any girl under twelve years of 
age; 

» 24 & 25 Vict. c. 100, s. 37. 

« Ibid. s. 47. 

» Ibid. 8. 38 ; s. 41 was repealed by 34 & 35 Vict. c. 32. 

« Ibid. 8. 52. 

N 2 
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(d.) ^ or who by threats or force obstructs, or prevents, or 
endeavonrs to obstmct or prevent any clergyman or other 
minister in or from celebrating divine service or otherwise 
officiating in any church, chapel, meeting-house, or other 
place of divine worship, or in or from the performance of his 
duty in the lawful burial of the dead in any churchyard or 
other burial place ; 

(e.) ^ or who strikes or offers any violence, or arrests upon 
or under the pretence of executing any civil process any 
clergyman or other minister engaged in or to the knowledge 
of the offender about to engage in any of the rites or duties 
mentioned in the last clause, or to the knowledge of the 
offender going to perform the same, or returning from the 
performance thereof. 

Abtiole 246. 

pxjnishhent of oommon assault ok indiotment. 

^ Every person who commits a common assault is guilty 
of a misdemeanor and is liable, on conviction thereof, to a 
maximum punishment of one year's imprisonment and hard 
labour. 

The punishments specified in this chapter can be inflicted 
only in cases in which the offender is convicted on an indict- 
ment or information. 

Abtiole 247. 

assat7lts on offioebs pbeventmo sunogling. 

* Every person is guilty of a misdemeanor and is liable to 
a fine of one hundred pounds who assaults, resists, or obstructs 
any officer of the army, navy, marines, coastguard, customs, 
or other person duly employed for the prevention of smug- 
gling, in the execution of his duty, or in the seizing of any 
goods liable to forfeiture under the Customs Acts, or aids, 
abets, or assists therein. 

> 24 & 25 Vict, c 100, 8. 36. 
« Ibid. 

• Ibid. 8. 47. 

* 39 & 40 Vict. c. 36, 8. 187. This offence appean to be ponishable only on 
in.lictment or informatioo. See 8. 255. 
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CHAPTER XXVin. 

PUNISHMENT OF ASSAULTS ON SUMMARY CONVICTION. 

Abtiole 248. 
assaults punishable on summaby oonviotion. 

Eyeby person who commits an assault may^ subject to the 
provisions in this chapter contained, be punished in respect 
thereof upon summary conviction before two justices of the 
peace. 

Abtiole 249. 
» 

ASSAULTS WHICH OUGHT NOT TO BE PUNISHED ON SUMMABY 

CONVICTION. 

^ In case the justices find the assault or battery com- 
plained of to have been accompanied by any attempt to 
commit felony, or are of opinion that the case is from any 
other circumstance a fit subject for a prosecution by indict- 
ment, they must abstain from any adjudication thereupon 
and deal with the case in all respects in the same manner as 
if they had no authority finally to hear and determine the 
same. 

Justices have no power under the provisions of this 
chapter to hear and determine any case of assault or bat- 
tery in which any question arises as to the title to any 
lands, tenements, or hereditaments, or any interest therein 
or accruing therefrom, or as to any bankruptcy or insol- 
vency, or any execution under the process of any Court of 
justice. 

Abtigle 250. 
ag0bavated assaults. 
^ If the assault or battery is, in the opinion of the justices 

» 24 & 25 Vict. c. 100, •* 46. 

» Ibid. 8. 43. ' . 



J 
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of an aggravated nature, and if the person aBsanlted is a 
female, or a male whose age does not in the opinion of the 
justices exceed fourteen years/ or if the person assaulted is 
a constable in the execution of his duty, the offender may be 
fined any sum not exceeding £20, ^together with costs, 
and in default of payment may be imprisoned with or with- 
out hard labour for a maximum period of six months, unless 
such fine is sooner paid ; or he may be imprisoned without 
the option of a fine, and ^ he may in any case be bound to 
keep the peace and be of good behayiour for six months 
from the expiration of his sentence if the justices think fit. 

In the case of an assault on a constable in the execution 
of his duty the offender may, if he has been convicted of a 
similar assault within two years, be imprisoned with or 
without hard labour for a maximum term of nine months. 

^If any person assaults or resists a borough constable 
[appointed under the Municipal Corporation Act, 1881] in 
the execution of his duty, or aids or incites any person so to 
assault or resist, he may for every such offence be fined on 
summary conviction a sum not exceeding five pounds. 

This provision does not prevent any prosecution by way 
of indictment against any such offender, except that he can- 
not be prosecuted both by indictment and in a summary 
manner for the same offence. 

Abtigle 251. 
assaults pt7nibhable with thbee months impbi80kment. 

Every one is liable to a maximum punishment of three 
months hard labour 

(a.) * who beats or uses any violence or threat of violence 
to any person with intent to deter or hinder him from 

» 34 & 35 Vict. c. 112, b. 12. 

' These words do not apply to the case of an assault on a constable. 

' 44 & 45 Vict. c. 50, s. 195. The object of this enactment is not apparent, as a 
more severe sentence may be inflicted for a common assault ; see 24 & 25 Vict, c 
100, s. 42, Art. 252 below. It can hardly have been the intention of the legislature 
to repeal by implication the enactments embodied in the earlier part of the 
present Article, so fUr as they relate to borough constables. 

« 24 & 25 Vict. c. 100, 8. 39. 
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buying, selling, or otherwise disposing of, or to compel him 
to buy, sell, or otherwise dispose of, any wheat or other 
grain, flour, meal, malt, or potatoes, in any market or other 
place, or beats or uses any such violence or threat to any 
person having the care or charge of any such thing whilst 
on the way to or from any city, market town, or other place, 
with intent to stop the conveyance of the same ; 

(6.) ^ or who unlawfully and with force hinders or prevents 
any seaman, keelman, or caster from working at or exercis- 
ing his lawful trade, business, or occupation, or beats or uses 
any violence to any such person with intent to hinder or 
prevent him from working at the same. 

Provided that no person punished under this Article can be 
punished for the same offence by virtue of any other law 
whatsoever. 

Abtiole 252. 
punishment of oommon assaults on summary conviction. 

* Where any person unlawfully assaults or beats any other 
person, and is convicted thereof upon complaint by or on 
behalf of the party aggrieved, he is liable to the following 
consequences : 

To be imprisoned with or without hard labour for a 
maximum term of two months ; 

or else to be fined any sum not exceeding, together with 
costs, if ordered, £5, and if such sum is not paid within 
such term as the convicting justices appoint at the time of 
the conviction, to be imprisoned, with or without hard labour, 
for a maximum term of two months. 

Abtiolb 253. 
oebtifioate of conviction ob acquittal. 

® When a complaint of assault or battery preferred by or 
on behalf of the party aggrieved under Articles 250 or 252 

» 24 & 25 Vict. C, 100, 8. 40. 

* Ibid. 8. 42. 

* Ibid. 88. 44, 45. The word8 in the Act are " for the same cause." In H. y. 
Morris, L. R. 1 C. C. R. 90 (followed in Uaaper v. Broton, L. R. 1 C. P. D. 97), it 
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has been heard npon the merits before justices and they 
deem the offence not to be proved^ or find the assault or bat- 
tery to have been justified, or so trifling as not to merit any 
punishment, and accordingly dismiss the complaint, or when 
the punishment awarded by them has been endured^ the de- 
fendant is released from all further proceedings for such 
assault or battery. 

^ Upon the dismissal of any such complaint the justices 
must forthwith make out a certificate of the fact of such 
dismissal and give it to the party against whom the com- 
plaint was dismissed. 



was held that these words mean subsequent proceedings for an assault, and that 
they do not mean to cover subsequent proceeding for the act constituting the 
assault. It was held in H, v. Morris that if death followed an assault, for which the 
offender had been punished, he might nevertheless be indicted for manslaughter. 
In Masper t. Broron it was held that a man who had been fined for an assault on 
a married woman could not be afterwards sued by her husband for the damage he 
had sustained by the loss of his wife's services. 
» 24 & 25 Vict. c. 100, s. 44. 
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CHAPTER XXIX. 

» BAPE, ETC. 

Abtiole 254. 
definition of rape. 

^Bape is the act of haying carnal knowledge of a woman 
without her conscions permission, snch permission not being 
extorted by force or fear of immediate bodily harm ; but if 
such permission is given, the fact that it was obtained by 

» Draft Code, Part X. ss. 207-11. 

' See the cases in the Illustrations, and see 1 Russ. Cr. 858, &c. A late decisior 
B. y,' Flattery (46 L. J. (M.C.) 130), has thrown much uncertainty over the law. 
The prisoner was convicted of rape for having procured connection with a girl 
by falsely pretending that the act was necessary for a surgical or medical pur- 
pose, ** the prosecutrix making but feeble resistance, believing that the prisoner 
was treating her medically." Two of the judges laid stress upon the resistance 
as negativing consent to sexual connection, though not to the act done or supposed 
to be done. ' The Court, however, almost, though not altogether, overruled the 
principle said in B. v. Barrow (L. R. 1 C. C. R. 158) to be *' established by 
a class of cases " {B, v. Jackson, R. & R. 487 ; B. v. Clarke, Dear. 397 ; B, v. 
SaunderSf 8 C. & P. 265 ; B, v. WiUiams, 8 C. & P. 286) <* that where consent is 
obtained by fraud the act done does not amount to rape." Hardly any of these 
cases seem to have been cited in the argument, though B. v. Barrow was. In 
B, V. Flattery, as in B. v. N. Fletcher, the Statute of Westminster 2nd., 13 Edw. 1, 
c. 34, was referred to as giving a " definition of rape." I do not see how the 
statute can be treated as defining rape at all. The words are '* purveu est que si 
homme ravist femme, espouse, damoisele,ou autre femme desoremes, par la ou ele ne 
se est assentue, ne avaunt ne apres eit judgement, &c., e ensement par la on home 
ravist femme, &c., a force tut seit ke ele se assente apres." In the Ijatin version 
the words are " rapiat nbi nee ante nee post consenserit." This cannot be a defi- 
nition of rape, because it contains the word " rape." If however it is taken as 
being a definition, it implies that there may be cases of rape in which the woman 
consents, for the punishment is confined to cases of rape where there is do 
consent, before or after. The latter part of the enactment which speaks of 
consent after the fact appears inapplicable to rape in the modern sense of the word. 
When the crime is over how can a person consent to it ? Had it not been for 
Coke's comments (2nd Inst. 180, 433, 3rd Inst. 60), I should have thought that the 
words applied rather to abduction than to what we mean by rape, especially as 
the statute contains provisions as to the ravishment of wards, in which the word 
" rapuit " is used, but I cannot think that the legislature intended to lay down any 
definition at all. Their language implies that the crime was then weU known, 
and so does Coke's comment. The Act was repealed by 9 Geo. 4, c. 31, s. 1. 
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fraud, or that the woman did not understand the nature of 
the act, is immaterial. Proyided that : — 

(1.) ^ A husband [it is said] cannot commit rape upon his 
wife by carnally knowing her himself, but he may do so if 
he aids another person to have carnal knowledge of her. 

(2.) ^ A boy under fourteen years of age is conclusively 
presumed to be incapable of committing rape. 

^Carnal knowledge means the penetration to any the 
slightest degree of the organ known by the male organ of 
generation. 

lUustroHona. 

(1.) * A has connection with B, a woman who at the time of the connec- 
tion is in a state of insensibility. A has ravished B. , 

(2.) ° A has connection with B, an idiot, who by reason of her idiotcy sub- 
mits, but does not permit the act A has ravished B.* 

(3.) * A has connection with B, an idiot, who permits the'act from mere 
sexual instinct, but without understanding its nature. A has not rayished 
B. 

(4.) ^ A has connection with B, a married woman, who permits the act 
because, owing to A's fraud, she believes him to be her husband. A has not 
ravished B. 

* 1 Hale, P. C. 629. Hale's reason is that the wife's consent at marriage is 
irrevocable. Surely, however, the consent is confined to the decent and^ proper 
use of marital rights. If a man nsed violence to his wife under circumstances in 
which decency or her own health or safety required or justified her in refusing 
her consent, I think he might be convicted of rape, notwithstanding Lord Hale's 
dictum. He gives no authority for it, but makes the remark only by way of 
introduction to the qualification contained in the latter part of clause (1), for 
which Lord CaatlehaverCs Case (3 St. Tr. 402) is an authority. 

* 1 Hale, P. C. 630. See R. v. Oroombndgey 7 C. & P. 583. The presumption 
extends to cases of assault with intent to ravish. See B. v. PhillipSj 8 C. & P. 
736. The occasional incorrectness of this presumption is shown by i?. v. Seadf 
1 Den. 377. 

* 24 & 25 Vict, c 100, s. 63, and see B. v. Cox, By. & Mood. 337, and £. v. 
Alien, 9 C. & P. 31, decided on the earlier enactment, 9 Geo. 4, c 31, s. 111. 

« B. V. Camplint 1 Den. C. C. 89. 

* B, V. N, Fletcher, Bell, C. C. 68; referring to the definition given in 
Westm. 2, c. 34. 

* B. V. a Fletcher, L. R. 1 C. C. R. 39. In B. Barratt (L. R. 2 C. C. R. 81), in 
which the facts are similar to those in the case of N, Fletcher, the judges said 
that there was no inconsistency between the cases of if. Fletcher and C, Fletcher. 

» B, V. Barratt, L. R. 2 C. C. R. 157 5 B, V. Clarke, Dear. 397 ; B, v. Jackson, 
R. & R. 487. He has, however, committed an indecent assault, B, v. WUliams^ 
8 C. & P. 286 ; B. v. Barrow, L. R. 1 C. C. R. 156. 
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Abtiole 255. 

pukishueht of bape and oabnallt enowing ohildben 

unpeb twelve. 

^ Every one is guilty of felony and liable to penal servitude 
for life as a maximum punishment, who 

(a.) commits rape, or 

(b.) ^ unlawfully and carnally knows and abuses any girl 
under the age of twelve years. 

Abtiole 256. 
oabnally knowino ohildben between twelve and 

THIBTEEN. 

^ Every one commits a misdemeanor, and is liable upon 
conviction thereof to a maximum punishment of two years 
imprisonment and hard labour, who unlawfully and carnally 
knows and abuses any girl above the age of twelve and 
under the age of thirteen years, whether ^ with or without 
her consent. 

» 24 & 25 Vict. c. 100, 8. 48. 

• 38 & 39 Vict. c. 94, 8. 3. 
» Ibid. 8. 4. 

* Ibid. 8. 3. The8e words are obrioasly a mistake. In the preceding section 
(where they do not appear) thej would have been superfluous, but harmless. 
In this section they are mischieyous, for, if taken literally, they make it 
impossible to commit a rape upon a girl between twelve and thirteen, as they 
provide that carnally to know a girl between twelve and thirteen without her 
&msent is a misdemeanor. The words ought either to be omitted altogether 
or else changed into ** even with her consent." Probably the Court would so 
construe them, for it is impossible to suppose that Parliament can have intended 

the monstrous consequence pointed out above. It was held in R, v. y by 

the Court for Crown Cases Beserved on Nov. 25, 1882, that this view of the law 
is correct, and that the enactment referred to did not alter the law as to rape on 
a-child between twelve and thirteen. It was stated that Mellor, J., had held to 
the same effect in an earlier case. 
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CHAPTER XXX. 

CRIMES AFFECTING CONJUGAL AND PARENTAL RIGHTS- 
BIGAMY— ABDUCTION. 

Akticle 257. 

^ DEFINITION AND PXJNIBHMENT OF BIGAMY. 

^ EvEBT one commits the felony called bigamy, and is liable, 
upon conviction thereof, to a maximum punishment of seven 
years penal servitude, who, being married, marries any other 
person during the life of his or her wife or husband. 

^The expression "being married" means being legally 
married. The word ** marries '* means goes through a form 
of marriage which the * law of the place where such form is 
used recognizes as ° binding, whether the parties are by 
that law competent to contract marriage or not, and although 
by their fraud the form employed may, apart from the 
' bigamy, have been insufficient to constitute a binding 
marriage. 

Provided that this article does not extend 

(i.) ^ to a second marriage contracted elsewhere than in 
England and Ireland by any other than a subject of Her 
Majesty; nor 

(ii.) to any person marrying a second time, whose husband 
or wife has been continually absent from such person for 

, 1 2 Hist. Cr. Law, 430. 

' 24 & 25 Vict. c. 100, s. 57, as explained by the authorities referred to in the 
IllostratioDS. See note to Article 34, ante. 

' See ninstration (2). 
; * Burt V. Bwt^ 29 L. J. (Probate) 133. 

* See Illustration (3). 

* See Illustration (4). 

' The Act does extend to a subject of Her Majesty who has contracted a second 
marriage in Scotland during the lifetime of a wife preriously married in Scotland : 
R. T. Topping^ Dear 647. The same rule would, of course, apply to a bigamous 
marriage- in any foreign country. 
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seven years then last past^ and has not been known by snch 
person to be living within that time. 

^ The burden of proving such knowledge is upon the pro- 
secutor when the fact that the parties have been continually 
absent for seven years has been proved ; nor 

(iii.) to any person who at the time of such second mar- 
riage was divorced from the bond of the first marriage, nor 
to any person whose first marriage has been declared void by 
the sentence of any Court of competent jurisdiction. 

* A divorce a vinculo matrtmonii pronounced by a foreign 
Court between persons who have contracted marriage in 
England, and who continue to be domiciled in England, on 
grounds which would not justify such a divorce in England, 
is not a divorce within the meaning of this clause. 

lUustratiom. 

(1.) 'A marries 6, a person within the prohibited degrees of affinity, and 
during B*s lifetime marries C. A has not committed bigamy. 

(2.) * A marries 6, and during B*s lifetime, goes through a form of mar- 
riage with G, a person within the prohibited degrees of affinity. A has 
committed bigamy. 

(8.) ' A marries B in Ireland, and during B*s lifetime goes through a 
form of marriage with G in Ireland which is invalid, because both A and G 
are Protestants, and the marriage is performed by a Eoman Gatholic priest. 
A commits bigamy. 

* B. T. Gurgerwen, L. R. 1 C. C. R. 1. 

* i2. Y. Zoileyy R. & R. 237. The decision docs not refer to domicil, but thb 
qualification appears from later cases to be required. AH the cases on this subject 
are collected in 2 Sm. L. G. 839--45. Harvey v. Famie^ L. R. 5 P. D. 153, and 6 
P. D. 32, is the converse of LoUey's case. In Harvey v. Famie a Scotch 
divorce was recognized as dissolving a marriage between domiciled Scotch people, 
though the marriage took place in England, the wife being domiciled at the time 
in England. A question as to the exact time at which a person can be said to 
be divorced may arise. In 1 Hale, P. C. 694, a case is mentioned in which a 
peraon marrying after sentence of divorce, but pending an appeal, was held to be 
within a similar proviso in 1 Ja. 1, c. 11. In B. v. Hale, tried at the Leeds 
summer assizes, 1875, a woman pleaded guilty to a charge of bigamy before 
Lindley, J., she having married after the decree nisi was pronounced, but before it 
became absolute, which it afterwards did. The judge's attention, however, was 
not directed to the passage in Hale. 

» R. V. Chadwkk, 11 Q. B. 205. 

« R, V. Brovm^ 1 C. & K. 144; R, v. AUen^ L. R. 1 C. C. R. 367. 

* R, V. Allen, «6. sup. pp. 373-5, disapproving of R. v. Fanning, 17 Ir. C. L. 289. 
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(4.) * A, married to C, mftiries B in Cs lifetime by banns. B (the woman) 
being married, for purposes of concealment under a false name. A has 
committed bigamy. 

(5.) ' A, married to B, marries C in B's lifetime, in the colony of Victoria. 

In order to shew tbat A committed bigamy it must be proved that the 
foim by which he was married was one recognised as a regular form of 
marriage by the law in force in Victoria. 



Abticle 258. 
pbmoipalb in seoond deabee in bigamy. 

^ Every one is a principal in the second degree in the 
crime of bigamy who, being unmarried, knowingly enters 
into a marriage which renders the other party thereto guilty 
of bigamy. 

Abtiole 259. 

IBBlEiaXTIiAB IfABBUGES UNDEE THE IIABBIAGB ACT OF 1823. 

* Every one is guilty of felony, and is liable upon convic- 
tion thereof to a maximum punishment of fourteen years 
penal servitude, who knowingly and wilfully 

(a.) solemnises matrimony in any other place than a 
church or such public chapel wherein banns may be lawfully 
published, or at any other time than between the hours of 
eight and twelve in the forenoon, unless by special licence 
from the Archbishop of Canterbury ; or 

(b.) solemnises matrimony without due publication of 
banns, unless licence of marriage be first had and obtained 
from some person having authority to grant the same ; or 

(0.) falsely pretending to l)e in holy orders, solemnises 
matrimony according to the rites of the Church of England. 

^ Provided that nothing in this Article contained applies to 

' B, V. Parson, 5 C. & P. 412. In S, v. Jtea, the prisoner at the bigamous 
marriage (before the registrar) gave a false Christian name, and was held to be 
rightly conyicted. 

• Burt V. Burt, 29 L. J. (Probate) 133. 
» B. y. Brown ^ W»6, 1 C. & K. 144. 
« 4 Geo. 4, c 76, s. 21. 

* This proviso is added to express the eflect of subsequent legislation on the 
subject. The Acts referred to ar« 6 Geo. 4, c. 92 ; 11 Geo. 4 & 1 Will. 4, c. 18 ; 
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the solemnisation of marriage under the provisioc b of any 
Act of Parliament passed after the 18th of Jnly, 1823. 

Article 260. 
ibsegulab harruaes xtndbb the habbiage act of 1837. 

^ Every one is guilty of felony who knowingly and wilfully 

(a.) solemnises any marriage in England, except by special 
licence, in any other place than a church or chapel in which 
marriages may be solemnised according to the rites of the 
Church of England, or than the registered building or office 
specified in a 'notice and certificate issued under the 6 & 7 
Will. 4, c. 85 (^ except in the case of a marriage between 
two of the Society of Friends, commonly called Quakers, or 
between two persons professing the Jewish religion, accord* 
ing to the usages of the Jews) ; or 

{b,) who, in any such registered building or office, 
solemnises any marriage in the absence of a registrar of the 
district in which such registered building or office is situ- 
ated; or 

(c.) who solemnises any marriage in England (except by 
licence) within twenty-one days after the entry of the notice 
to the superintendent registrar, or after three months after 
such entry. 

Abtiolb 261. 

ABDUOTIOK WITH INTENT TO MABBT. 

Every one commits felony and is liable, upon conviction, 
to a maximum punishment of fourteen years penal servitude, 
who, with intent to marry or carnally know any woman, or 

6 & 7 Will. 4, c 85 ; 7 Will. 4 & 1 Vict. c. 22, and some others. The Act of 
1823 assumes that all marriages are solemnised in the Established Church. The 
Act of 1837, 6 & 7 Will. 4, c 85, prorides for the solemnisation of marriages 
elsewhere. 

> 6 & 7 Will. 4, c. 85, s. 39. 

* Sect. 7, relating to the certificate, is repealed, 37 k 38 Vict c. 35. 

* No such exception is contained in the Act of 1823 ; but it can hardly have 
been intended to apply to snch marriages. See 10 & 1 1 Vict. c. 58 (passed in 
consequence of the decision in B. t. MtttiSf 10 C. & F. 534). 
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with intent to cause any woman to be married or carnally 
known by any other person, 

(a.) ^ from motives of Incre, takes away or detains against 
her will any such woman having any such interest in pro- 
perty as is hereinafter mentioned ; or 

(b.) ^ fraudulently allures, takes away, or detains, any such 
woman, being under the age of twenty-one years, and having 
any such interest in property as is hereinafter mentioned, 
out of the possession and against the will of her father or 
mother, or of any other person having the lawful care or 
charge of her ; or 

(c.) ^ by force takes away or detains against her will any 
woman of any age. 

If any woman, against whom either of the offences defined 
in clauses (a.) and (b.)is committed, has any interest, legal or 
equitable, present or future, absolute, conditional, or contin- 
gent, in any real or personal estate, or is a presumptive 
heiress or co-heiress, or presumptive next of kin, or one of 
the presumptive next of kin to any one having such interest, 
any person convicted of either of the said offences against 
her is incapable of taking any estate or interest, legal or 
equitable, in any real or personal property of such woman, 
or in which she has any interest, or which comes to her as 
such heiress, co-heiress, or next of kin, and if any such 
marriage has taken place, such property must, upon such con- 
viction, be settled in such manner as the Court of Chancery 
in England or Ireland may, upon any information at the 
suit of the Attorney-General, appoint. 

^ In prosecutions for offences against this Article, a woman 
who, having been taken away, has been married to the 
offender, is, notwithstanding that marriage, competent to be 
a witness against him. 

' 24 & 25 Vict. c. 100 8. 53 (redrawn). The meaning of the words ** posses- 
sion " and *' fraadnlentlj " was considerably discussed in H, y. Bvrrell^ L. & C. 
354 ; but as the Court differed on the facts of the case, no definite conclusion was 
arrived at. 

• See antey note *, p. 177. 

» 24 & 25 Vict. c. 100, s. 54. 

* B, ▼. WoAe/fWd, 1 Lew. 279 ; R. v. Perry, 1 R. C. & M. OtO. 
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Abtiole 262. 
abduction of girls under sixteen. 

^ Every one commits a misdemeanor and is liable to a 
maximum punishment of two years imprisonment and hard 
labour, who unlawfully takes, or causes to be taken, any un- 
married girl', being under the age of sixteen years, out of 
the possession and against the will of her father or mother, 
or of any other person having the lawful care or charge of 
her. 

The taking must be a taking under the power, charge, or 
protection of the taker, but it is immaterial whether the girl 
is taken with her own consent, or at her own suggestion, or 
against her will 

The expression ''taking out of the possession" means 
taking the girl to some place where the person in whose 
charge she is cannot exercise control over her, for some pur- 
pose inconsistent with the objects of such control. A taking 
for a time only may amount to abduction. 

If the consent of the person from whose possession the 
girl is taken is obtained by fraud, the taking is deemed to 
be against the will of such person. 

The fact that the offender supposes, in good faith and on 
reasonable grounds, that the girl is more than sixteen years 
of age, is immaterial ; but [it seems] it is necessary that he 
should either know, or have reason to believe, that she was 
under the lawful care or charge of her father, mother, or 
some other person. 

Illustrations, '^ 

(1.) ' A and B, two girls under sixteen, run away from home together. 
Neither abducts the other. 

(2.) * A persuades B, a girl under sixteen, to leave her father's house, 
and sleep with him for three nights, and then sends her back. A has 
abducted B. 

^24 & 25 Vict. c. 100, s. 55, as explained bj the case referred to in the 
11 Castrations. 

• i2. V. MeadowSf 1 Car. & Kir. 399, as explained by note to i?. v. KippSy 4 Cox, 
C. C. 168 ; and B. v. MankletoWy Dears. C. C. 162. 

» J?. V. Timmxns^ Bell, 276. 

O 
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(3.) * A, a lady, persuades B, a girl under sixteen, to leave her father's 
house, and come to A's house for a short time, for the purpose of going to 
the play with her. A has not abducted B. 

(4.) " A, a girl, under sixteen, asks B, by whom she had been seduced, to 
elope with her, which he docSi B commits abduction. 

(5.) ■ A induces B to permit his daughter C to go away by falsely pre- 
tending that he (A) will find a place for C. A abducts C. 

(6.) * A takes B, a girl under sixteen, out of her fiather's possession, 
believing her upon good grounds to be eighteen. A has abducted B. 

(7.) * A meets B, a girl under sixteen, in the street, gets her to stay with 
him some hours, during which interval he seduces her, takes her back to 
the place where he found her, and there leaves her. She returns home. 
A was not aware at the time that B had a father or mother living. A has 
jfiot abducted B. 

Aktiole 263. 

BTKATiTXa OHILDBEN UNBEB FOUBTEEN. 

^ Every one is guilty of felony and is liable, upon convic- 
tion, to a maximum punishment of seven years penal servi- 
tude, who 

(1.) unlawfully, either by force or fraud, leads, or takes 
away, or decoys or entices away, or detains any child nnder 
the age of fourteen years ; or 

(2.) receives or harbours any such child, knowing it to 
have been so dealt with, 

with intent to deprive any parent or guardian, or other 
person having the lawful care or charge of such child, of the 
possession of it, or with intent to steal any article about or 
upon the person of such child. 

Provided that this Article does not extend to any person 
who gets possession of any child, or takes any child out of 
the possession of any one who has lawful charge of it, if such 
person either claims a right to the possession of the child, or, 
(if it is an illegitimate child) is its mother or claims to be its 
father. 

' Founded on a dictum of Crompton, J., in B, y. Tlmmins. 

» R. Y, Bmcell, 2 Cox, C. C. 259 ; and see R, v. RMm, 1 C. & K. 450. 

■ R. r. JfopkinSf Cnr. & Mar. 254. 

* R. V. Pnncey L. R. 2 C. C. R. 154. 
» R. V. ffibbert, L. R. 1 C. C. R. 144. 

• 24 & 25 Vict. c. 100, t. 56, W. 
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CHAPTER XXXI. 

OFFENCES AGAINST CniLDllEN BY PABENTS AND OTHERS. 

Abtigle 264. 
nbglbotina to pbovidb pood, etc., fob ohildben. 

^ Every one commits a misdemeanor who, being the parent 
or master, or mistress, of any child of tender years, and un- 
able to provide for itself, refuses or neglects (being able to 
do so) to provide sufficient food, clothes, bedding, and other 
^ necessaries for such child, so as thereby to ii\jure the health 
of such child. 

Abtiole 265. 
pabents not pbovidina negessabies fob ohildben. 

^ Every one commits a misdemeanor, and is liable upon 
summary conviction thereof before two justices to a maxi- 
mum punishment of six months imprisonment with hard 
labour, who, being a parent, wilfully neglects to provide 
adequate food, clothing, medical aid, or lodging, for his 
child, being in his custody, under the age of fourteen years, 
whereby the health of such child is, or is likely to be 

seriously injured. 
The justices may suspend the sentence until further 

notice if the offender enters into his own recognizances, with 

or without one or more sureties, as the justices may think 

fit, to come up for judgment when called upon. 

» FriencTs Case, R. & R. 20 ; B, v. Byland, L. R. 1 C. C. R. 99. It is necefuirj 
to prove actaal injary to the child's health, B. v. Philpott, Dear. 179, and B, y. 
ffoganj 2 Den. 277, and that the defendant actually has, not merely that he 
might get from the relieving officer the means of providing for the child : B, v. 
Chandler^ Dear. 453. 

> It is doabtfal whether this inclades medical attendance as regards any 
one bnt a parent who is nnder a statutory obligation to provide it. See Article 
266 ; B. V. Jhunes^ 1 Q. B. D. (C. C. R.) 25. 

» 31 & 32 Vict. c. 122,'8. 37. 

o 2 
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The guardians of the nnion or parish in which the child 
may be living ^ must institute the prosecution^ and pay the 
costs thereof out of their funds. 



Article 266. 
masters not pbovidma fob appbentioes — abandonina 

CHILPBEN UNDEB TWO. 

Every one commits a misdemeanor, and is liable upon 
conviction thereof to a maximum punishment of five years 
penal servitude, 

^who unlawfully abandons or exposes any child being 
under the age of two years, whereby the life of such child is 
endangered or its healjth has been or is likely to be per- 
manently injured. 

The words " abandoned " and " expose " include a wilful 
omission to take charge of the child on the part of a person 
legally bound to do so, and any mode of dealing with it 
calculated to leave it exposed to risk without protection. 

lUustrations. 

(1.) 'B, A'« wife, living apart from A, leaves their child, nine months 
old, lying in the road outside A's door. A, knowing its position, lets it 
lie there from 7 p.m. till 1 a.m. A's mother, D, knowing the child is 
there, and being in her house, acts in the same way as A. A has aban- 
doned and exposed 0, but D has not, as she was under no legal obligation 
to take charge of C. 

(2.) *A sends B, her child five weeks of age, packed up in a hamper as a 
parcel, by railway to C, B's putative father, giving directions to the clerk 
to be very careful of the hamper, and send It by the next train. The child 
reaches C safely. A has abandoned and exposed B. 



' <* Shall." Does this mean that no one else may do so ? 

* 24 & 25 Vict. c. 100, s. 27. Part of sect. 26 refers to the same subject. See 
Art. 239 (A), p. 175. 

» B. y. White, L. R. 2 C. C. R. 311. 

♦ B. V, Falkinghamy L. R. 2 C. C. R. 222. 
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CHAPTEE XXXII. 

* LIBELS ON PRIVATE PERSONS. 

Article 267. 
definitron op libel. 

The word " libel " means 

(a.) the offence defined in this Article* 

(6.) Anything by the publication of which the offence is 
committed. 

^ Every one commits the misdemeanor called libel who 
maliciously publishes defamatory matter of any person, or 
body of persons, definite and small enough for its individual 
members to be recognised as such, in or by means of any- 
thing capable of being a libel in the second sense of the 
word. 

The publication of a libel on the character of a dead 
person is not a misdemeanor unless it is calculated to throw 
discredit on living persons. 

Illustrations. 

(I.) * A religious society called the S. Nunnery, consisting of certain nuns 
and other persons, may be libelled though no individual is specially re- 
ferred to. 

(2.) * A libel may be published against " certain persons lately arrived 
from Portugal and living near Broad Street," though no particular person 
is mentioned or referred to. 



- * See Note X. 

» 1 Hawk. P. C. 542. As to what can be a " libel " see Article 268. As to 
" publishes," see Article 270; " maliciously," see Article 271. As to libels on 
the dead see R: v. Topham, 4 T. R. 126. Lord Kenyon's words are, " If it be done 
with a malevolent purpose to vilify the memory of the deceased with a view to 
injure his posterity, then it is done with a design to break the peace." As the 
design to break the peace is only a legal fiction, and as men intend the natural 
consequences of their acts, this is equivalent to what is stated in the text* 

« R, V. QathercoUy 2 Lew. 237. 

" R. V. Osbomey 2 Keb. 230. 
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Article 268. 
things capable of being libels. 

^ Any words or signs conveying defamatory matter marked 
upon any substance, and any thing which by its own nature 
conveys defamatory matter, may be a libel in the second 
sense of the word before mentioned. Words spoken can in 
no case be a libel, although they may convey defamatory 
matter. 

IlliistnUian, 

A letter or passage in a book or newspaper, words written on a wall, 
a picture, a gallows set up before a man's door, may be a libel. 

Abtiole 269. 
defamatoby matteb. 

^ Defamatory matter is matter which, either directly or by 
insinuation or irony, tends to expose any person to hatred, 
contempt, or ridicule. 

lUust rat ions. 

The following are instances of defamatory matter : — 

' A question suggesting that illegitimate children were born and murdered 
in a nunnery ; 

* " A adds to his other vices ingratitude " ; 

** " A will not play the fool or the hypocrite " (meaning that he would) ; 

^ '* A has the itch, and smells of brimstone '* ; 

^An imputation that A (a clergyman) poisoned foxes in a hunting 
country and hung them by the neck, and was himself hung in eflBgy for so 
doing. 

« 3 Russ. Cr. (5th cd.) p. 178 ; 1 Hawk. P. C.452 ; Folkard's Starkie, 151. As 
to cases in which words spokea aiuouut to a criminal oflfence, see Articles 67j 
91^ 161. 

* Folkard's Starkiei 156« 157. 

» £. V. Gathercoley 2 Lew. C. C. 255. 

* Cox V. Lee, L. R. 4 Ex. 284. 

• 1 Hawk. P. C. 543. 

• Viliars v. Monsten, Holt, 216. 

' jR* y. Cooper, 8Q. B. 533. I think it might, under special circntnstaiicesi be 
A libel to say of a person a thing apparently quite inoffensive. Suppose, for 
instance, a man wrote of another " his name is A," meaning that his real name 
was A, and that the name Of B,- by which he passed, was falsely assumed, woWd 
not this be a libel ? 
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Article 270. 
publication defined. 

^ To publish a libel is- to deliver it, read it, or commimi- 
cate its purport in any other manner, or to exhibit it to the 
person libelled, or any other person, provided that the 
person making the publication knows, or has an opportunity 
of knowing, the contents of the libel [(submitted) if it is 
expressed in words, or its meaning if it is expressed other- 
wise]. 

^ A libel published in the ordinary course of the business 
of any person whose trade it is to deal in articles of the 
kind to which the libel belongs, is deemed to be published, 
not only by the person who actually sells or exhibits it, but 
also by his master if his master has given him general 
authority to sell or exhibit for his master's profit articles of 
that kind. 

^ Provided that whenever, upon the trial of any person for 
the publication of a libel, evidence has been given which 
establishes a presumptive case of publication against the 
defendant by the act of any other person by his authority, 
the defendant may prove that such publication wa^ made 
without his authority, consent, or knowledge, and that the 
said publication did not arise from want of due care or 
caution on his part. 

* If the proprietor of a newspaper or other periodical work 
gives general authority to an editor to manage the paper, it 
is a question of fact whether the proprietor authorized the 
editor to publish the libel which is the subject of the indict- 
ment or information. Authorization is not to be presumed 
from the mere fact that the general control of the paper was 

* B» V. Burdett, 4 B. & Aid. 95. A libel published to the person libelled is a 
middemeanor, because it tends to a breach of the peace, but it is not actionable^ 
as it cannot injure the reputation of the person libelled. 

* Cases in Folkard's Starkie, 427-8 ; and especially B. v. Almoiid^ 5 Burr. 26dG. 

* 6 & 7 Vict. c. 96, 8. 7. Probably the effect of such proof would be to excuse 
the master, though the Act does not say so. See B. v. Ahnond as to the rule 
before the statute. 

« B. V. Holbrook, L. R. 4 Q. B. D. 42. 
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left to the editor, but may be inferred from circumstances 
shewing that the proprietor permitted the editor to publish 
libels, or was indifferent as to whether libels were published 
by him or not. 

llltistraitons, 

(1.) * A delivers to B an open letter, of whicli A is llie author, contain- 
ing matter defamatory of G. A has published a libel. 

(2.) ^ A posts to 6 a sealed letter, of which A is the author, and which 
contains a libel on G. It seems that the posting of the letter is in itself 
a publication (qucere), 

(3.) ^ The postman delivers to B the letter mentioned in the la«t illus- 
tration. The postman has not published the letter, but A has. 

(4.) A bookseller's shopman sells a libellous book over the counter in 
the ordinary course of business; both the shopman and the bookseller 
have publi^ed the libel. 

Article 271, 
when a libel is malicious. 

^ The publication of a libel is malicious in every case which 
does not fall within the provisions of some one or more of 
the six articles next following. 

Article 272. 
publication of the truth. 

^ The publication of a libel is not a misdemeanor if the 
defamatory matter is true, and if the publisher can shew 
that it was for the public benefit that such matter should be 
published. 

> AH these Illustrations are founded on i?. v. Burdetty 4 B. & Aid. 95. (1) is 
assumed by all the judges ; (2) is doubted by Bayley, J., p. 153 ; (3) is given by 
Best, J., p. 126. 

• In Bromage v. Prosser, 4 B. & C. 247, which is a leading case on the subject, 
Bayley, J., says, '* Malice ... in its legal sense means a wrongful act done inten- 
tionally and without just cause or excuse." From the nature of the case the 
publication of a libel must be an intentional net. The next six Articles sum up 
the different states of fact which hare been held to constitute '* just cause or 
excuse " for publishing libels. In Bromage v. Prosser and many other cases, much 
Is said of malice in law and malice in fact, of privileged publications, &c., &c. ; 
but a sufficiently simple and intelligible result has at last been reached by very 
circuitous roads. See Note X. 

« Effect of 6 & 7 Vict. c. 96, s. 6. 
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Illustration^ 

* A writes of B, " Many years ago B committed immoral acts." The im- 
putation is trae. This is not a libel if the publisher can shew that it was 
for the public benefit that it should be published. 

Article 273. 

PUBLICATION OF MATTER HONESTLY BELTEYED TO BE TRUE. 

^ The pxiblication of a libel is not a misdemeanor if the 
defamatory matter published is honestly believed to be true, 
by the person publishing it, and if the relation between the 
parties by and to whom the publication is made is such that 
the person publishing is under any legal, moral, or social 
duty to publish such matter to the person to whom the 
publication is made, or has a legitimate personal interest 
in so publishing it, provided that the publication does not 
exceed either in extent or in manner what is reasonably 
sufficient for the occasion, ^and provided that the person who 
publishes is not in fact actuated in so doing by any indirect 
motive. 

When the existence of the relation establishing the duty 
has been proved, the burden of proving that the statement 
was not honestly believed to be true, and that the defendant 
was i^ fact actuated by some indirect motive (both or either) 
is upon the prosecutor. 

Illustrations, 

(1.) * A being asked the character of B, who had been in his service, by 
C, who is about to engage 6 as a servant, writes of B in a letter to G, the 
words " B is a drunkard and a thief." If A honestly and on reasonable 
grounds believes that B is a drunkard and a thief, though in fact he is 
neither, this is not a libel* 



* R. Y. Nevoman, 1 E. & B. 553 ; and sec Dear. 85. 

* See Folkard's Starkie, ch. xii. 249-291. I hare gone carefally through these 
forty-two pages twice or more, and I cannot see that they contain anything 
beyond this principle and rather ohvious illustrations of it expressed in a yery 
complicated way. The lending case on the subject is Harrison v. Bush, 5 E. & B. 
344-348. 

» aark V. Afoiyneux, L. R. 3 Q. B. D. 37. 

* Many cases as to giving characters to servants are collected and abstracted in 
Folkard's edition of Starkie, pp. 250-7. 
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If A published this letter in a newspaper it would be a libel. 

As soon as the circumstaaccs under which the letter was written are 
proved or appear the burden of proving that A did not honestly and on 
reasonable grounds believe B to be- a dnmkard and a thief is upon £ in a 
prosecution or action by B. 

(2.) ^ A, the private secretary of a general, being directed by the general 
to give an inspecting officer information as to the discipline of a body of 
troops, writes a letter to the inspector, in which he says that B, who had 
formerly commanded the troops, attempted to excite a mutiny when he 
was removed from his command. Thi;> is not a libel, though false, if A 
honestly believed it to be true, and if it was relevant to the subject on 
which A was directed to report 

(3.) ' A writes a letter containing matter defamatory of B to C, A's 
mother-in-law, who is about to marry B. If A in good faith believes the 
imputations to be true, this is not a libel although the imputations are 
false. 

(4.) ' The mate of a ship writes a letter to A accusing the captain, B, of 
drunkenness and misconduct A (who has nothing to do with the matter) 
forwards the letter to the owner of the ship believing the accusation to be 
true and thinking himself morally bound to report it The accusation was 
in fact false. It is uncertain whether A has or has not libelled B. 



Abticle 274. 
fair critigism. 

^ The publication of a libel is not a misdemeanor if the 
defamatory matter consist of comments upon persons who 
submit themselves, or upon things submitted by their 
authors or owners, to public criticism, provided ^that such 
comments are fair. 

^ A fair comment is a comment which is either true, or, 
which, if false, expresses the real opinion of its author (as to 
the existence of matter of fact or otherwise), such opinion 
having been formed with a reasonable degree of care and on 
reasonable grounds. 

* Beatson v. Skene, 5 H. & K. 838* This was an action for verbal slander, but 
the principle is the same. 

* Todd V. J2aw*i>M, 8 C. & P. 88. 

* Coxhead r. Eichards, 2 0. B. 569. The judges in this case were equally 
divided, Tindal, C.J., and £rle, J., thought the letter was not a libel. Coltman 
and Cresswell, J., thought it was. 

* Folkard's Starkie, ch. xi. pp. 223-248. 

< HunUr t. Sharpe, 4 F. k F. 983 ; Folkard's Starkie, 232. . 
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^ Eyery person who takes a public part in public affairs 
submits his conduct therein to criticism. 

* Every person who publishes any book or other literary 
production, or any work of art, or any advertisement of 
goods, submits that book, or literary production, or work of 
art, or advertisement to public criticism. 

^ Every person who takes part in any dramatic performance 
or other public entertainment, submits himseK to public 
criticism to the extent to which he takes part in it. 

Illustrations. 

(1.) * A, by direction of the Lords of the Admiralty, published to the 
world at large an official report made to the Lords of the Admiralty by B, 
which report contains matter defaming the character of G as a naval archi- 
tect C, having submitted to the Lords of the Admiralty proposals and 
plans for converting wotxlen ships of war into armoured ships of war, and 
the official report being part of a collection of papers intended to give the 
public information as to the construction of ships of war, and the publica- 
tion being made in good faith, A has not libelled B. 

(2.) ^ A publishes a caricature of B, an author, intended to convey the 
impression that his books were dull and ridiculous. A has not libelled B. 

(3.) * B exhibits a picture at the annual exhibition of the Royal Academy. 
A writes a criticism on the pictures so exhibited, and calls B*s picture " a 
mere daub." If this expresses A's honest opinion, A has not libelled B. 

(4.) ^ B publishes an advertisement about a bag sold by him and called 
" the Bag of Bags.*^ A publishes a criticism on the advertisement, saying, 
** The title is very silly, very slangy, and very vulgar." This may be a 
libel if it is meant to convey an imputation of B's way of managing his 
business, but is not a libel if it is only an expression of A's honest opinion 
as to the title given by B to his bag. 



> Illustration (1). 

« lUustratloas (2), (3), and (4). 

* Dibdin v. Bostock, 1 Esp. 28. 

* Senwood v. Harrison^ L. R. 7 C. P. 606. 

» Carr v. ffoody 1 Camp. 354 ; Folkard's Starkie, 225-7 ; and see Tabart V. 
Tipper^ 1 Camp. 350. Carr v. Hood is a strong case, because the caricature ridi- 
culed not only the book but the author. It b one thing to say, " This book is 
absurd," another to say, " You are an absurd person because you have written 
this absurd book.*' This decision would cover (within limits) common political 
caricatures. 

* Thompson v. Shakell^ 1 M. & M. 187 ; Folkard's Storkie, 228. 
' Jent\«r v. A'Bcckett^ L. R. 7 Q. B. U ; Folkaid's Starkie, 231i 
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Article 275. 
parliamentatiy proceedings akd pair comments thereon. 

^ It is not a misdemeanor to publish such of the reports, 
papers, votes, or proceedings of either House of Parliament 
as such House of Parliament may deem fit or necessary to 
be published ; or, 

^any extract from or abstract of such report, paper, 
votes or proceedings, if it is shewn by the party accused 
that such extract or abstract was published bond fide and 
without ^ malice ; or 

* a fair report of any debate in either House of Parliament, 
though any such publication may contain matter defamatory 
of the character of individuals ; '^ [submitted] provided that 
the publisher is not actuated in making the publication by 
any indirect motive. 

Article 275a. 
reports of proceedings op public meetings. 

^ Any report published in any newspaper of the proceed- 
ings of a public meeting is privileged if such meeting was 

^ 3 & 4 Vict. c. 9| s. 1. The Act contains directions as to proof of the reports, 
&c. ; see also Stockdale v. Hansard, 9 A. & £. 1. The existence of a narrower 
privilege than that confeiTecl by the statute, viz. the privilege of publishing libel- 
lous papers to members of Parliament for their use, was never disputed ; see Lake 
V. King, 1 Wms. Saunders, 137. 

« 3 & 4 Vict. c. 9, s. 3. 

* The word " malice " must here have its popular sense. In this connection, 
however, it has almost no meaning. A publishes an abstract of a parliamentary 
paper, which destroys the character of his deadly enemy B. He rejoices in the 
prospect of ruining B's character, and so publishes hoihbondfide and with malice. 
It is absurd to say he is indictable, yet if he is not, what is the sense of the 
word " malice " ? It seldom has any meaning except a misleading one. It refers 
not to intention, but to motive, and in almost all legal inquiries intention, as dis- 
tinguished from motive, is the important matter. Another objection to it is that 
its popular meaning is not barely ill will, but an ill will which it is immoral to 
feci. No one would describe legitimate indignation as "malice." The word is 
entirely avoided in the Indian Penal Code. 

* Wason V. Walter, L. R. 4 Q. B. 73. 

* Analogy of Stevens v. Sampson, L. R. 5 Ex. Div. 53. 

* 44 & 45 Vict. c. 60, s. 2. 



THE CRIMINAL LAW. 205 

lawfully convened for a lawful purpose and open to the 
public, and if such report was fair and accurate and 
published without malice, and if the publication of the 
matter complained of was for the public benefit. The pro- 
tection afforded by the enactment on which this Article is 
founded is not available as a defence in any proceeding if 
the plaintiff or prosecutor can shew that the defendant has 
refused to insert in the newspaper in which the report con- 
taining the matter complained of appeared a reasonable 
letter or document of explanation or contradiction by or on 
behalf of such plaintiff or prosecutor. 

^ It is a misdemeanor for any person to publish any such 
report otherwise than in a newspaper, even though the report 
is fair and accurate and the object of publication is to give 
information to the public. 

Abtiole 276. 
publication in a ooubt of justice. 

It is not a misdemeanor to publish anything whatever in a 
judical proceeding before a Court of competent jurisdiction, 
or in the discharge of any military duty, even if the person 
publishing knows the matter published to be false, and 
publishes it in order to injure the person to whom it relates. 

Illustrations. 

(1.) 'A, before justices of the peace, exhibits articles of the peace against 
B, oontainiDg false and scandalons charges against B, in order to cause B 
to be bound over to good behaviour. This is not a libel. 

(2.) ^ A in an action between himself and B, falsely and maliciously 
swears an a£&davit, charging G with fraud. The affidavit is not a libel. 

(3.) * A, a military witness before a military court of inquiry as to the 
conduct of B, makes in reference to the subject of that inquiry certain 



> Daxna(yn v. Dumoan, 7 E. & B. 231. 

• Cutler V. Diiwn, 4 Co. 14 b. 

' Ifendermm v. Broomhead^ 4 H. & K. 569, 576 ; see, too, Dawkms y. Lord 
Bokeby, L. R. 8 Q. B. 255, and authorities cited there. Compare Seaman v 
Netherdiftf 1 C. P. Div. 540, for an illustration of the same principle as regards 
slander. 

* Dawkins v. Lord Bokeby, L. R. 7 H. L. 744% 
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written statements affecting B, which are Mae to A's knowledge, and are 
intended to injure B. This is not a libel. 

(4.) * A being the military superior of D, and being as such under a 
militaiy duty to make a report on B's conduct to 0, their common superior, 
makes a report which he knows to be false in order to injure B. The 
report is not a libel. 

Article 277. 
faib bepobts of pbogeedinas of coubts. 

^ The publication of a fair report of the proceedings of a 
Gonrt of justice is not a libel, merely because it defames the 
character of any priyate person ; but such a publication 
may be an offence under Articles 91, "99, 161, or 172. 

A report is said to be fair when it is substantially accu- 
rate, and when it is either complete or condensed in such a 
manner as to giye a just impression of what took place, but 
this Article does not extend to comments made by the 
reporter, or to reports of obserrations made by persons not 
entitled to take part in the proceedings. 

Beports of ex parte proceedings are within this Article if 
they are of a judicial nature, and proceedings before a magis- 
trate under XL & 12 Yict. c. 42, held with open doors, and 
with a yiew to the committal for trial of a suspected person, 
are judicial. 

^ Proyided in all the cases aforesaid that the publisher is not 
actuated in making the publication by any indirect motiye. 

lUustrations. 

(1.) ^ A publishes in a newspaper a fair report of the examination of a 
debtor before the registrar of a Bankruptcy Court. The examination 
contains irrelevant statements defaming B, who is a stranger to the pro- 
ceedings. This is not a libel on B. 

(2.)^ A haying been convicted of publishing a blasphemous libel, B pub- 

> Dawkins v. Lord Pauletj L. R. 5 Q. B. 94. Diasentiente Cocl^bnm, C.J. I 
should doubt whether this law would be extended beyond the case of military 
duty. 

• Curry v. Walter, IB. & P. 525 ; ffoare r. SUverlock, 9 C. B. 20; Levis v. 
Levy, E. B. & E. 553. 

' Stevens v. Sampson, L. R. 5 Ex. Div. 53. 

* Regalis v. Leader, L. R. 1 Ex. 296, 300. 
^ » i2. v. Carlisle, 3 B. & A. 167. 
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lishes the trial, the blasphemous matter being given in fnll. B publishes 
a blasphemons libel. 

(S.) ^ A publishes a report of proceedings for perjury against B, and 
omits certain parts of the cross-examination of theVitnesses. This raises 
a question for the Jury whether the effect of tlie omission is to make the 
report partial and inaccurate. 

(4.) ' A, in the last illustration, begins his report with an account of 
the proceedings out of which the charge of perjury against B arose, and 
observes, " Evidence was given by C and D which entirely negatived B's 
story." This statement is not within the Article. 

(5.) 'A publishes in a newspaper an account of proceedings before a 
magistrate against B. The report contains a statement by the magistrate's 
clerk that B's alleged conduct was exceedingly improper under any circum- 
stances. This observation is not within this Article. 

(6.) * A publishes a fair report in a newspaper of a proceeding against B 
for perjury at a police court, which proceedings ended in the dismissal of 
the charge against B. This publication is not a libel. 

(7.) " A publishes in a newspaper a fair report of stat€fments of a defama- 
tory kiud, made before a magistrate extra-judically, with a view to asking 
his advice. This publication may be a libel, as there is no judicial 
proceeding. 

Abticle 278. 
punishment for libel. 

* Every one is liable to a maximnm ptmishment of three 
years imprisonment and hard labour who 

(a.) publishes, or threatens to publish, any libel ; or 

(h.) directly or indirectly proposes to abstain from, or 
offers to prevent the printing or publishing of any matter 
or thing touching any other person, 

-with intent 

(i.) To extort any money, or security for money, or any 
valuable thing from such or any other person ; or 

(ii.) to induce any person to confer or procure for any 
person any appointment or office of profit or trust. 

^ Lewis V. Zevify £. B. & E. 551. 
« Lewis V. Levy^ E. B. & E. 539. 
» Delegal v. Highky, 3 Bing. N. C. 960, 961. 

* Lewis V. Levyy E. B. & E. 537 ; see, on the other hand, Duncan v. Thwaiteu 
3 B. & C. 556. 

» McGregor v. Thwaiies^ 3 B. & C. 24. 

• 6 & 7 Vict. c. 96, 8. 3. 
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^ Every one is liable to a maximum pnnislimeiit of two 
years imprisonment, and to pay sucli fine as the Court directs, 
who maliciously publishes any defamatory libel knowing it 
to be false, 

^ or [if he does not know it to be false], to a maximum 
punishment of one year's imprisonment, and to pay such a 
fine as the Court may direct. 

; > 6 & 7 Vict. c. 96, 8. 4. 

* Ibid. 8. 5. The words bracketed are not in the Act, but are required to 
complete the sense. 
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* PART VI. 



1 OFFENCES AGAINST RIGHTS OF PEOPERTY AND 
RIGHTS ARISING OUT OF CONTRACTS. 



CHAP. XXXIII.— Property— Posses- 
sion — ^Asportation — Bailment. 

CHAP. XXXIV.— Things capable or 

NOT of being Stolen. 
CHAP. XXXV.— Theft in general. 
CHAP. XXXVI. — Embezzlement by 

Clerks and Servants. 

• 

CHAP. XXXVII.— Robbery and Ex- 
tortion BY Threats, 

CHAP. XXXVIII.— Burglary, House- 
breaking, etc. 

CHAP. XXXIX.— Punishments for 
Stealing particular Things and 
receiving Goods unlawfully 
obtained. 

CHAP. XL. — Obtaining Property 
BY False Pretences and other 
Criminal Frauds, and Dealings 
WITH Property. 



CHAP. XLI. — Frauds by Agents, 
Trustees, AND Officers OF Public 
Companies — False Accounting. 

CHAP. XLII.— Receiving. 

CHAP. XLIII. — ^Forgery in general. 

CHAP. XLIV.— Punishment of Par- 
ticular Forgeries. 

CHAP. XL v.— Personation. 

CHAP. XLVL — Offences relating 
TO THE Coin. 

CHAP. XLVII. — Malicious Injuries 
TO Property. 

CHAP. XLVIII. — Offences relating 
TO Game, Wild Animals, and 
Fish. 

CHAP. XLIX. — Offences connected 
WITH Trade and Breach of Con- 
tract. 



' CHAPTER XXXm. 

PROPJEBTT^POSSESSION-'ASPOBTATION— BAILMENT. 

Article 279. 
offences against bights of pr0pebt7 and bights 

ARISINa OtJT OF CONTBACTS. 

The violation of rights of property, and rights arising from 
contracts, is a crime in the cases specified in this part. 

• 3 Hist. Cr. Law, ch. xxviii. 121-176. 
' ' This and tho following chapter have I fear a somewhat abstract appearance, 
hut it is impossible to understand the proyisions of the Larceny Act without a 
knowledge of the doctrines which it presupposes — that is to say, the doctrine as to 
the definition of thefl, and as to things capable of being stolen. The definition of 
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Snch violation may be : 

(1.) By taking away property from the owner without his 
consent 

(a.) by violence to his person or habitation; 
(6.) without such violence. 
(2.) By persuading the owner by fraud to transfer his 
rights of property. : 

(3.) By the misappropriation of property entrusted by the 
owner to the offender. 

(4.) By acts calculated to defraud, whether they actually 
defraud or not ; that is to say — 
(a.) Forgery. 
{b.) Personation. 

(o.) Coining and uttering bad money. 
(5.) By wilful and malicious mischief done to property. 
(6.) By breaches of certain kinds of contract and interfere 
ence in certain cases with freedom of trade. 

Abtiole 280. 
pbopebty in moveable things. 

^ A person who has a right as against the world at large to 
do with or to any moveable thing anything which the law does 
not specifically forbid him to do with or to it, and the right 
to prevent all other persons from doing therewith or thereto 
anything whatever which they are not specifically authorized 
to do, either by law or by his consent, is said to be the 
general owner of that thing, and that thing is said to be 
his property, although he may have limited the above-men- 
tioned rights respecting it as regards particular persons by 
contract. 

^Article 281. 
possession. 
A moveable thing is said to be in the possession al a per- 

thefl, turns on the doctrine of possession (see Note XVII.), and this is tinlnteUigiblo 
except in relation to the doctrine of property. 

' 2 Austin, Jurispruden ce, 876, 965. 

« See Note X. 
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son when he is so sitnated with respect to it that he has the 
power to deal with it as owner to the exclusion of all other 
persons, and when the circumstances are such that he may 
be presumed to intend to do so in case of need. 

A moyeable thing is in the possession of the husband of 
any woman, or the master of any seryant, who has the custody 
of it for him, and from whom he can take it at pleasure. 
The word '^ seryant " here includes any person acting as a 
seryant for any particular purpose or occasion. 

The word " custody " means such a relation towards the 
thing as would constitute possession if the person haying 
custody had it on his own account. 

If a seryant receiyes anything for his master from a third 
person, not being a fellow-seryant, he has the possession as 
distinguished from the custody of it, until he has put it into 
his master's possession, by putting it into a place or thing 
belonging to his master, or by some other act of the same 
sort, whether the seryant himself has or has not the custody 
of that place or thing. 

If a seryant receiyes anything belonging to his master 
from a fellow-seryant who has receiyed it from their common 
master, such thing continues to be in the possession of the 
master, unless the seryant who deliyered it deliyered it with 
the intention to pass the property therein to the seryant to 
whom it is deliyered, haying authority to do so from the 
master. 

If a seryant receiyes anything belonging to his master 
from a fellow-seryant who has receiyed it on the master's 
account, and has done no act to put it into the master's 
possession, it is in the possession of the seryant who so 
receiyes it, and not in his custody merely. 

inmtrations* 

(1.) ^ A, the master of a house, gives a dinner party, the plate and other 
things on the table are in his possession, though from time to time they are 
in the custody of his guests or servants. 

(2.) * A assigns the goods in his house to trustees for the benefit of his 

' Founded on 1 Hale, P. 0. 606. 
• i?. V. Pratty Dear. 360. 

]? 2 
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creditors. The trustees leave him tindistarbed and do not in any way 
interfere with the goods. A and not the trustees is in the possession of 
the goods. 

(3.) ^ A produces a receipt stamp, and s^ets B to write a receipt on it 
in A's presence as for money paid by A to B. The stamp is in A's not B's 
possession. 

(4.) ^ A buys a bureau from B at a sale with money in a secret drawer, of 
the existence of which neither A nor B is aware. The money is not in B's 
possession (though the bureau which contains it is) because B cannot be 
presumed to intend to act as the owner of it when he discovers it. 

(5.) ^ A is clerk to B, a banker, money is paid to A on B's account, A 
keeps it for a short time, and then puts it into the till The money is in 
A's possession till it is put into the till, when it passes into B's possession, 
though A may have the custody of it. 

(6.) * B leaves a watch with its maker to be regulated. A writes to the 
maker to send the watch to B at a certain post-office. A then goes to the 
post-office, and pretending to be B, gets the watch. As soon as the watch 
reaches the post-office addressed to B, it is in B's possession, as the post- 
master, as regards the letter and watch, is the servant of the owner. 

(7.) ° B being prevented by a crowd from getting near the pay-place at 
a railway station, hands a sovereign to A, who is close to it, to pay for her 
ticket, and give her the change. The sovereign is in B's possession, but in 
A's custody. 

(8.) ^ B sends his servant A with a cart of B*s to fetch coals for B from 
C. A receives the coals from C, carries them in sacks on his back to the 
cart, puts them into the cart, and drives it back to B. The cart is 
throughout in B's possession, but in A's custody. The coals are in A's 
possession whilst he is carrying them on his back to the cart, but as soon 
as they are deposited in the cart they are in the possession of B, though 
both coals and cart continue to be in the custody of A. 

(9.) 'A, B's servant, obtains by false pretences B's money from 0, 
another of B*s servants. The money after such obtaining is still in B*s 
possession. 

(10.) ' A, B's servant, obtains by false pretences from 0, B's cashier, the 



. » JZ, V. John Sm'th, 2 Den. 449. 

« Cartuoright v. Green^ 8 Ves. 405 ; Merry v. Green, 7 M. & W. 623. 

' Bazeley*9 Case^ 2 Leach, 835. This case led to the first Act against embezzle- 
ment by clerks and servants. No opinion was publicly delivered in it, but the 
judges seem to have considered that the act was not felony. Several similar cases 
are quoted in the argument. 

* * R.y. Kayy D. & B. 236. See Bramwell, B.'s, remarks on this case in R. v. 
Middkton;L. R. 2 C. C. R. 58. 

» i?. v. G, Thompson, L. & 0. 2 25. 

• 2?. V. Heed, Dear. 168, 257. 

' B. V. Coohe, L. R. 1 C. C. R. 295 ; and see H. v. Eobins, Dear. 418. 

■ B. V. B. 27tQmp8on, L. & C. ^33. 
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property in coins whicli belonged to B till C gave them to A. The pos- 
session of the coins is in A. 

(11.) * A, B, and are all servants to T>. D's customers pay money to 
C, who pays it to A, who pays it to B. B, A, and C, each keep separate 
accounts of their receipts and payments, so as to be checks on each other. 
Money of D's paid by C to A is in A*s possession, and not merely in his 
custody. 

Article 282. 

special owner. 

' Every person to whom the general owner of a moveable 
thing has given a right to the possession as against the 
general owner is said to be the special owner thereof, or to 
have a special property therein, and such special property is 
not divested if the special owner parts with the possession 
under a mistake. 

Article 283. 

POSSESSOR special OWNER AS AGAINST STRANGER. 

Every person who has obtained by any means the posses- 
sion of any moveable thing is deemed to be the special owner 
thereof, as against any person who cannot show a better 
title thereto. 

Illustrations, 

(1.) ' A finds a bezoar-stone in the street and shows it to B, a jeweller, 
to ascertain its value. B keeps it. A has a right to the stone as 
against B. 

(2.) * A steals B*3 watch. C picks A's pocket of the watch, C steals 
from A. 

Article 284. 
taking and carrying away, 

A thing is said to be taken and carried away when every 

* jB. v. Masters^ 1 Den. C. C. 332. ' Mr. Greaves disapproTcs of this decision, nnd 
thinks that in such a case the money would be in the master's possession ns soon 
as the first serrant recelTcd it on his account. JR, v. Murray^ Ry. & Moo. 276, 
perhaps favours this view, but the whole doctrine of possession is so arbitrary and 
unreal that it is hard to say that one view is better or worse than another. 

» R. V. Vincent, 2 Den. 464. 
' Armory v. Dehmirie, 1 S. L. C. 357, 

* Founded on 1 Hale, P. C. 507. 
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part of it is moved from that specific portion of space which 
it occupied before it was moved (although the whole of it 
may not be moved from the whole of the space which it 
occupied), and when it is severed from any person or thing 
to which it was attached in such a manner that the taker has, 
for however short a time, complete control of it. An animal 
is said to be taken and driven or led away when it is caused 
to move from the place where it was before. 

JUustrations, 

(1.) ^ A removes a parcel from one end of a waggon to another. This is 
a taking and carrying away. 

(2.) ' A lifts a sword partly out of its scabbard. A has taken and carried 
away the sword. 

(3.) ^ A causes a horse to be led oat of a stable for him to mount-. A has 
led away the horse. 

(4.) ^ A, a postman, instead of delivering a letter in due course, or bring- 
ing it back in his pouch, which would be his duty if he could not deliver 
it, puts it in his pocket intending to steal it This is a taking and 
carrying away. 

(5.) ° A snatches a diamond earring from a lady's ear, tearing it out of 
the ear ; it drops from his hand into her hair, and is found there by her 
afterwards. A has taken and carried away the earring. 

(6.)^ Goods are tied to a string, one end of which is fastened to 'the 
bottom of a counter. A takes and carries them as £eu: as the string will 
permit. A has not carried away the goods. 

(7.) ^ A has gas-pipes in his house running through a meter, such pipes 
being his property. In order to prevent the gas from passing through the 
meter he puts a connecting pipe between the pipe leading to, and the pipe 
Leading from, the meter, and so diverts the gas from its proper course. 
This is a taking and carrying away of the gas. 



> Coslet's CasCy 1 Lea. 236. 

» J?. V. Walsh, 2 Ru88. Cr. 153 (from MS. of Bayley, J.). An odd point would 
arise if the sword and scabbard were merely twbted round in the place which they 
occupied before they were touched. I suppose this would not be an asportation. 

3 JR. V. Fitmany 2 C. & P. 423. 

* jB. v. Poyntotiy L. & C. 247. 

' Lafrier's Case, 1 Lea. 320 ; U. v. Simpson, Dears. 421. In this case a watch 
and chain snatched out of one button-hole caught in another. 

* 2 East, P. C. 556. 

* Ji. Y. Whitv, Dear. 203, 
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Abtiole 285. 

BAILMENT DEFINED, 

When one person delivers, or causes to be delivered, to 
another any moveable thing in order that it may be kept for 
the person making the delivery, or that it may be used, gra- 
tuitously or otherwise, by the person to whom the delivery 
is made, or that it may be kept as a pledge by the person to 
whom delivery is made, or that it may be carried, or that 
work may be done upon it by the person to whom delivery 
is made gratuitously or not, and when it is the intention of 
the parties that the specific thing so delivered, or the article 
into which it is to be made shall be delivered either to the 
person making the delivery or to some other person ap- 
pointed by him to receive it, the person making the delivery 
is said to bail the thing delivered, the act of delivery is 
called a bailment ; the person making the delivery is called 
the bailor; the person to whom it is made is called the 
bailee.^ 

Article 285^. 

offences belatina to property committed by and aoainst 

married women. 

* Every married woman, whether married before, on or after 
1st January, 1883, has in her own name, against all persons 
whomsoever, including her husband, the same remedies and 
redress by way of criminal proceedings for the protection 
and security of her own separate property as if such pro- 
perty belonged to her as a, feme sole, provided that no crimi- 
nal proceeding can be taken by any wife against her husband 
by virtue of the Married Women's Property Act, 1882, 
while they are living together as to or concerning any pro- 

1 Coggs V. Bernard^ 2 S. L. C. 188, for bailment in general. For the application 
of the doctrine to criminal law, H, v. Hassell^ L. & C. 58. It seems that a 
married woman may be a bailee : J?, v. K<jhson^ L. & C. 93. Since the Married 
Women's Property Act (33 & 34 Vict. c. 93) it would seem clear that in many 
cases she can. 

» 45 ^ 46 Vict, c. 75, s. 13. 
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perty claimed by her, nor while they are living apart as to 
or concerning any act done by the husband while they were 
living together concerning property claimed by the wife 
unless such property has been wrongfully taken by the 
husband when leaving or deserting, or about to leave or 
desert his wife. 

^A wife doing any act with respect to the property of her 
husband, which if done by the husband with respect to pro- 
perty of the wife, would make the husband liable to criminal 
proceedings by the wife, under this article is in like manner 
liable to criminal proceedings by her husband. 

» 45 & 46 Vict. c. 75, s. 16 (see Article 301, below). 
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CHAPTER XXXIV. 

» THINGS CAPABLE OB NOT OF BEING STOLEN 

Article 286, 

THINGS CAPABLE OP BEING STOLEN. 

Things are or not capable of being stolen according to the 
proyisions contained in this chapter. 

Article 287. 
moveable things — ^land — things fixed to land. 

^All moyeable things are capable of being stolen, whether 
they are naturally moyeable or whether they were, before 
being severed therefrom, a part of, or bnilt npon, or growing 
out of, or fixed in a permanent manner to, the soil of the 

earth. 

The soil of the earth itself cannot be stolen, by removing 
landmarks, building so as to make permanent encroachments, 
or other means of the same kind. 

Things growing out of, built upon, permanently attached 
to, or forming part of the soil, cannot be stolen whilst they 
continue to be so attached to it or to form part of it, or by 
the act of severance, ^ except in the cases provided for in 
Articles 326, 327 (c), (d), (e), and 328 Qi), (i), (i), (Z), 

Article 288. 

TITLE-DEEDS AND OHOSES IN ACTION. 

* Documents which in any way relate to the title to real 
property, and documents which constitute evidence of any 

» 3 Hist. Cr. Law, ch. xxix. p. 121-176. 

« 2 Rubs. Cr. 251-260. 

» See also Article 296, para. (3). 

* 2 Russ. Cr. 260-278. 
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right of action against any person, are not capable of being 
stolen, nnless they fall within the terms of Article 323 or 
327 (a) ; but docnments of title to chattels and tokens which 
represent them are capable of being stolen. , 



IUmtratio7i8, 

(L) 'An unstamped written agreement for building cottages under which 
work has been and is being carried on is not capable of being stolen. 
(2.) * A pawnbroker's ticket is capable of being stolen. 

Article 289. 

WATER — GAS — ELECTRICITY. 

^ Bunning or standing water is not capable of being stolen 
unless [it seems] it is stored in pipes or reservoirs for the 
purpose of sale or use, in which case it is capable of being 
stolen, although money penalties are provided for an im- 
proper use of it. 

* Gas is capable of being stolen. 

* Electricity is capable of being stolen. 

Article 290. 
tame animals and wild animals in captivity. 

(a.) ^ The following animals are capable of being stolen at 
common law: 

» i?. V. WattSf Dear. 326. 

* If. V. Morrisoiiy Bell, C. C. 158. It has been held that a railway ticket \% 
capable of being stolen : R. v. Bouttoriy 1 Den. 508. In J?, r. Kilham (L. R. 1 C. C. 
R. 264) it is said that *' the reasons for this decision do not very clearly appear." 
It is, indeed, very hard to reconcile the decision with the established principle as 
to *^ choses in action/' for what is a railway ticket except evidence of a contract 
by the railway to carry the holder ? 

' *^ Water is a moveable wandering thing, and must of necessity continue 
common by the law of nature, so that I can only have a temporary transient 
usufructuary property therein " (Blackstone, 1 Steph. Com, 173, 5th ed.). There 
are decisions as to stealing water from pipes, but I cannot find them. One or 
two, which I think were not reported, have within the last few years been given 
at the Leeds Assizes. 

* R. V. Firth, L. R. 1 C. C. R. 172'; R. v. White, Dear. 288. 
» 45 & 46 Vict. c. 56, s. 23, and see Art. 327 (r/). 

« 2 Russ. Cr. 253-4 (5th ed.) 
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Tame animals, whether originally wild or not, birds, bees, 
and silkworms kept respectively for food, labour, or profit, 
their young and their produce ; 

Hawks kept for sport ; 

Wild animals in a state of captivity kept for food or 
profit, ^ but not wild animals kept in a state of captivity for 
curiosity. 

(6.) The following animals are the subject of larceny by 
statute : 

^ Dogs, birds, beasts, and other animals ordinarily kept in 
a state of confinement, or for -any domestic purpose. 

(c.) ^ Animals of a base nature are not capable of being 
stolen either at common law or by statute unless they are 
ordinarily kept in a state of confinement, or for any domestic 
purpose, in which case they are the subjects of larceny by 
statute. 

^An animal capable of being stolen, whatever may be its 
nature, does not cease to be capable of being stolen because 
it is permitted at certain times to wander abroad. 

Illustrations, 

(1.) * The milk of a cow, the wcx)l on a sheep's back, honey in a hive, are 
the subjects of larceny at common law. 

(2.) * Young partridges or pheasants reared under a domestic fowl arc 
regarded as tame, and as such are the subjects of larceny at common law 
till they become wild. 

(3.) * Deer in a paddock, rabbits in a hutch, are the subjects of larceny at 



* 2 Russ. Cr. 238 (5th ed.) 

« 24 & 25 Vict. c. 96, ss. 18 and 21. See Article 328. 

» Coke, 3rd Inst. 108, 9 ; 2 Russ. Cr. 278-82. Ferrets, so far as I know, are 
the only animals to which (c) has been applied in modern times. In i?. y. Searing j 
R. & R. 350, " It appeared in evidence that ferrets are valuable animals, and 
those in question were sold by the prisoner for 95. The judges were of opinion 
(in 1818) that ferrets though tame and saleable could not be the subject of 
larceny." I know not whether a ferret would fall within (6) or not. It is neces- 
sary to mark the distinction between animals which are the subject of larceny at 
common law and those which are the subject of larceny by statute, because it is 
recognised in several statutes. Sec Articles 328 (d) and (/) and 329. 

* 2 Russ. Cr. 233-4 (5th ed.) 

» i?. V. Shkkle, L. R. 1 C. C. R. 158 ; i?. v. Cory, 10 Cox, C. C. 23. 

* 2 Rubs. Cr. 233-4, 238 (5th ed.) 
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common law. Bears or monkeys kept in dens are the subjects of larceny 
by statute. 

(4.) * Young partridges reared under a common ben do not cease, so long 
as tbey are practically under the dominion of their owner, to be the sub- 
jects of larceny at common law because they are allowed to wander abroad. 

(5.) ' Pigeons in a dovecot are the subjects of larceny at common law 
although they are allowed to fly about. 

Abticlb 291. 

WILD ANIMALS Livma AND DEAD. 

^ Living wild animals in the enjoyment of their natural 
liberty, whether they have escaped from confinement or not, 
are not capable of being stolen although they may be game, 
and although it may be an ofifence to pursue or kill them ; * 
but the dead body of such an animal is capable of being 
stolen, and it becomes the property of the person. on whose 
ground the animal dies/ 

Aktiole 292. 
dead bodies. 

® The dead body of a human being is not capable of being 
stolen, 

Article 293. 
things abandoned. 

' Things of which the ownership has been abandoned are 
not capable of being stolen. 

» ^. V. Shickle, L. R. 1 C. C. R. 158. 

• B. y. CheafoTf 2 Den. 361. It has not, howerer, been decided that pigeons 
can be stolen whilst actually flying about apparently at liberty. I suppose the 
question would turn on the knowledge of the oiTender that the pigeons were tame. 

» 2 Russ. Cr. 236 (5th ed.) 

* See Chapter XLIL Oysters are the subject of larceny by statute ; see Art. 
827 (/), but they can hardly be called " living wild animals." 

» Blades v. ffiggs, 11 H. L. C. 621 ; 34 L. J. (C.P.) 286. But see B, v. Ihvm- 
ley, L. R. 1 C. C. R. 315, and Ai-ticle 296, 3rd paragraph. 

' B, y. Baynes, 2 East, P. C. 652. Can skeletons and anatomical preparations 
of parts of dead bodies, or which formerly formed parts of bodies when liying, be 
stolen ? — teeth, for instance, intended to be used as false teeth. 

' 2 East, P. C. 606-7. 
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llhistrations, 

(1.) 'To convert treasure trove before office found is not theft. 

(2.) * To convert wreck of the sea is. not theft [if the owner is un- 
known], 

(3.) ' To convert goods absolutely lost to the owner, and as to which 
there is no reasonable ground for believing that the owner can be found, 
is not theft. 

Article 294. 

THmaS OF NO TALXTE. 

* Things of no value to any one are not capable of being 
stolen, but things valuable to no one but the owner are 
capable of being stolen. 

JUtLstration, 

* The papsr and stamps of the notes of a firm of country bankers which 
have been paid by the London correspondent and which are capable of 
being re-issued by the country bankers may be stolen, because they are 
valuable to the country bankers (as saving the expense of printing new 
notes), though to no one else. 



^ 3 Inst. 108. It is however a misdeme&tior. See Article 342. 

* 1 Hawk. P. C. 149, s. 38. This must be understood of wreck of the sea un- 
claimed, and now of wreck not forming part of or belonging to a vessel in distress, 
as to stealing which see Article 258 (^). Penalties for various offences as to 
wreck are contained in 17 & 18 Vict. c. 104, s. 477-9 (the Merchant Shipping 
Act, 1854). 

' The law as to finding property is more fully stated in Article 302. 

* Clarke*8 Case, 2 Lea. 1036. 
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CHAPTER XXXV. 

# 

* THEFT IN GENERAL. 

Article 295. 

DEFINITION OP THEFT, 

^ Theft is the act of dealing, from any motive whatever, 
unlawfully and without claim of right with anything capahle 
of being stolen, in any of the ways in which theft can be 
committed, with the intention of permanently converting 
that thing to the use of any person other than the general 
or special owner thereof. Provided that the offences defined 
in Articles 339 and 340 do not amount to theft. 

The ways in which theft can be committed are specified 
in Articles 296 to 300, both inclusive. In those articles 
the word " convert " means such a conversion as is herein- 
before specified. 

A claim of right may be founded on a mistake of law. 

2llust7'atl07l8, 

(1.) ^ A takes B's horse from his stable and backs him down a coal-pit a 
mile off, in order to prevent the horse from being identified in the tiial of 
G for stealing it. A steals 6*b horse. 

(2.) ' A, a post-office clerk, drops two letters down a water-closet in order 
that a mistake which he had made in sorting them might not be discovered. 
A steals the letters. 

(3.) ^ A, a servant, gets B*s letters from the post-office, and destroys one 
of them written to B by C, A's mistress, making iaquiries of B as to A's 
character, delivering the rest. A steals the letter. 

(4.) '^ A, a puddler, throws an iron axle into his furnace in order to 
increase the apparent amount of iron puddled therein, on which A's wages 
depend. The axle, worth 5s., is destroyed, though the iron ofwhichitis 

» 3 Hist. Cr. Law, ch. xxviii. p. 121-176. 
» H, V. Eolloway, 1 Den. 370. 
« R, V. Cabbage, R. & R. 292 ; 2 Russ. Cr. 146-7. 
» Wynn*8 Case, 1 Den. 365. 

* R, v. Jones, 1 Den. 188. 

* R. y. RiohardSf 2 Rum. Cr. 147-8. This case is not alto^ther easy to re- 
concile with R. V. Webb ; see lUustraUon (9). 
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composed, and which is much less yaloable, remains for the owner. A 
has stolen the axle. 

(5.) ^ A, without his ma&ter's leave, takes his master's corn to feed his 
master's horses. This was theft till the passing of 26 & 27 Vict. c. 103. 

(6.) 'A gleans com, not having, but believing himself to have, a legal 
right to do so. This is not theft. 

(7.) ' B, a gamekeeper, takes snares set by A, a poacher, and a dead 
pheasant caught therein. A, honestly believing that the snares and 
pheasant were his property, and that he had a legal right to them, forces B 
by threats to return them. This is not robbery, and if no violence was 
used would not be theft. 

(8.) * A, believing that Bowes him £11, and seeing B receive £7, knocks 
down B and tries to get the £7 out of his pocket, saying " Pay me the 
eleven sovereigns you owe me." This is not robbery, and if no violence 
were used would not be theft. 

(0.) ' The ore in a mine belongs to adventurers, and is to be excavated 
by tributers. One set of tributers are to be paid a larger sum in the pound 
than the other set for the ore excavated by them. The ore excavated by 
each set is placed in a heap by itself. A, one of the tributers, moves a 
quantity of ore from the heap to be paid for at the lower to the heap to be 
paid for at the higher rate. A has not stolen the ore. 

(10.) ^ Workmen in the glove trade are paid according to the number of 
gloves finished by them. A (a workman) takes gloves from his master's 
warehouse and puts them in the place where the newly fiDishcd gloves are 
put to be counted, so as to increase the apparent number of newly finished 
gloves, and with intent fraudulently to obtain payment for the gloves so 
removed from the warehouse. This is not theft. 

(11.) ^ B uses many bags in his trade, and is supplied with them by C. 
A, B's servant, takes old bags supplied ^yC to B from B's house, and puts 
them in a place outside B*8 house, where new bags were habitually put by 
C. C, by concert with A, claims payment for the bags from B as for bags 
newly supplied. A is guilty of theft, and C is an accessory before the fact. 

Article 296. 
meft by taking and caeryind away. 
® Theft may be committed by taking and carrying away 

» R, y. Morfitj R. & R. 307. 

' 2 Russ. Cr. 164-5. Commenting on Woodfall, Landlord and Tenant. 

» S. V. ffale, 3 C. & P. 409. 

* J?. T. Boderij 1 C. & K. 395. 

• J?. V. Webb, R. & M. 431. By 24 & 25 Vict. c. 96, s. 39, which re-enacts 
an earlier Act passed in consequence of ^this decision, this is now felonj ; see. 
Article 270. 

• R, V. Pooh, D. Jc B. 345 ; R. v. Jloltoicay^ 1 Den. 370, is similar in principle. 
^ R. V. Manmng, Dear. 21 ; R,r, ffaleSy 1 Den. 381, is very like this case. 

* Cases in lUnstrations. 
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without the consent of the owner (even if he expects and 
affords facilities for the commission of the offence), anything 
which is not in the possession of the thief at the time when 
the offence is committed,^ whether it is in the possession of 
any other person or not. 

If the thing taken and carried away is on the body or in 
the immediate presence of the person from whom it is taken, 
and if the taking is by actual violence intentionally used to 
overcome or to prevent his resistance, or by threats of injury 
to his person, property, or reputation, the offence is robbery. 

^ If the thing taken and carried away is for the first time 
rendered capable of being stolen by the act of taking and 
carrying away, and if the taking and carrying away is 
one continuous act, such taking and carrying away is not 
theft (except in the cases provided for in Articles 326, 
327 (c), (d), (e), (/), 328 (A), (i), (A), {I). It seems that the 
taking and carrying away are deemed to be continuous if 
the intention to carry away after a reasonable time exists at 
the time of the taking. 

Illustrations, 

(1.) * A finds lost property, knowing who the owner is, and converts it. 
This is theft. 

(2.) * A, a trespasser, finds a dead rabbit lying in a wood, of which he is 
not the owner, and converts it. This is theft. 

(3.) * A carpenter fiads nine hundred guineas in a bureau lent to him to 
repair, and converts them. This is theft. 

(4.) • A finds iron dropped from some canal boat or other, at the bottom 
of a canal, from which the water has been let off, and converts it. This is 
theft. 

(5.) ' A instigates B, C's servant, to help A to steal money in C's desk. 



^ Property in no one's possession is said to be constructively in the possession of 
its owner, the object of this fiction is to satisfy a supposed necessity for showing 
that the taking in theft must be a taking out of some ooe's possession. 

* J2. V. Toumley, L. R. 1 C. C R. 315. 
» See Article 302 on « Finding." 

* Blades v. Higgs, 11 H. L. C. 621. 

* Cartwright v. Green, 8 Ves. 405. 

* i?. v. Howe, Bell, C. C. 93. In this case, Pollock, C.B., said the company had 
'* sufficient possession to maintain an indictment for larceny." The " possession " 
in question could scarcely be called actual. 

^ JR. V. Egginton, 2 East, P. C. 666. This was similarly decided by the 
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B tells bis master, C. C, in order to detect A, tells B to go on with the 
business, and so arranges matters as to give A and B opportunities to 
break open the desk and take the money. This is theft in A. 

(6.) ^ A snatches a bundle from B's hand, and runs away with it. This 
is theft, and not robbery, as the violence used was only to get possession of 
the bundle. 

(7.) 'A, at a mock auction, knocks down goods to B, who has net bid 
for them, pretending that she has. On B's offering to go, A says she shall 
not be allowed to go unless she pays for the goods knocked down to her, 
which she does, 'i'his is theft at least, and perhaps robbery. 

(8.) • A snatches at a sword worn by B. A and B struggle for the 
sword, and A gets it. This is robbery. 

(9.) * A, in cutting the string by which a basket is tied, with intent to 
steal it, accidentally cuts the wrist of the owner, who at the same moment 
tries to seize and keep it. The cut causes the owner to withdraw her 
hand, and the thief gets the basket This is theft, but not robbery, 
because the actual violence was not intentional. 

(10.) ' A, B, and C surround D in such a way as to make resistance by 
D practically useless, and take his watch, without actual force or threat. 
This is robbery. 

(11.) ^ A mob of seventy persons demands money of a person, threaten- 
ing, if he refuses, to tear his mow of corn and level his house ; he gives it. 
This is robbery. 

(12.) ' A compels B to give him money, by threatening to accuse A of 
an infamous crime. This is robbery. 

(13.) ' A rips lead ofif a church, to the roof of which it is fixed, and carries 
it away. This is not theft at common law though it is by statute. 



Romans, " illud qusesitnm est cum Titius servum Msevii soUicitaverit, nt quasdam 
res domino subriperct et ad eum perferret, et servus eas ad Mseviam pertulerit. 
Meevius antem dam vult Titium in ipso delicto deprehendere permiserit servo 
qaasdam res ad earn perferre, utram furti an servi corrupti Judicio teneatur 
Titius an neutro ? £t eum nobis super hac dubitatione suggestum est et anti • 
quorum prudentium super hoc altercationes perspeximus quibusdam neque furti, 
neque servi corrupti actionem prsestantibus, quibusdam furti tantummodo : nos 
hujusmodi cftUiditati obriam euntes per nostram decisionem sancimus non solum 
furti actionem sed et servi corrupti contra eum dari." — Institutes, iv. i. 8. 

* Six <cases all to this effect are collected in 2 Russ. Or. 90. 

» B, V. McGrath, L. R. 1 C. C. R. 205. The case of R, v. Morgan, Dear. 395 
11 somewhat similar ; see, too, B, v. Lovell, L. R. 8 Q. B. D. 185, which is to the 
same effect. | 

» Davie*8 Case, 2 East, P. C. 709. 

* R, V. Edwards^ 1 Cox, C. C. 32 ; 2 Russ. Cr. 110. 
' Hughes* 8 Case, 1 Lewin, 301. 

* Simm*s Case, 2 East, P. C. 731. 

^ See cases collected in 2 Russ. Cr. 119-124. Some distinctions arise upon 
this which I do not notice because this most odious crime is now dealt with 
specially by statute. See post. Article 314. 

* See authorities collected 2 Russ. Cr. (5th ed.) 209-10. 

Q 
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(14.) ^A cuts down timber or growing crops and carries them away 
immediately. This is not theft at common law though it is by statute. 

(15.) 'A, a poacher, kills a number of rabbits, hides them in a ditch on 
the ground of the owner of the soil on which they were killed, and returns 
several hours afterwards and carries them away, having all along intended 
to do so at his convenience. This is not theft. 

Abtiole 297. 
theft bt a sebyakt. embezzlement. 

Theft may be committed by convertings without the con- 
sent of the owner, anything of which the offender has received 
the custody as the servant of the owner^ or in order that the 
thing may be used by the offender for some special tem- 
porary purpose in the presence or under the immediate 
control of the owner or his servant. 

\When a clerk, or servant, or person employed in the 
capacity of a clerk or servant, converts anything received by 
him from another person for his master or employer, he 
is deemed to have stolen it, but his offence is commonly 
called embezzlement, and is distinguished from theft for the 
purposes and in the manner mentioned in Chapter XXXYI. 

2Uu8tratio7i8, 

(1.) * A carter converts to his own use a cart which he is driving for his 
master. He commits theft. 

(2.) '^ A is employed by B to take pigs to C to be looked at, and to bring 
them back to B, whether C wishes to buy them or not A sells the pigs to 
some one else, and keeps the money. This is theft. 

(3.) • A sheriffs officer, in possession of goods under a writ of fi. fa., sells 
part of them. This is theft, as such a person is in the position of a 
servant. 

(4.) ^ A guest at a tavern carries oflF a piece of plate set before him to 
drink from. This is theft, because A had only a permission to use the 
plate for a special limited purpose. 



1 



See authorities collected 2 Buss. Cr. (5th ed.) 209-10. 

M. T. Toumley, L. R. 1 C. C. R. 315. 

See Chapter zxxvi. 

Hobitison^s CasOf 2 East, P, C. 565- 

i?. V. Harvey, 9 C. & P. 353. 

liushairs Case, 2 Russ. Cr. 382. 

1 Hale, P. C. 506. 
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Abtiole 298. 

THEFT BY A FALSE PBETENCE. 

Theft may be committed by fraudulently obtaining from 
the owner a transfer of the possession of a thing, the owner 
intending to reserve to himself his property therein, and 
the offender intending, at the time when the possession is 
obtained, to convert the thing without the owner's consent 
to such conversion. 

Illustrations. 

(1.) ^ A fraudulently .'persuades B to allow A to take two silver ewers to 
shew to A's master, to choose one if he pleased. A sells the ewers and 
keeps the money. This is theft. 

(2.) * A, by pretending to be B, fraudulently obtains B*s goods from 0, 
a carrier, to whom they were entrusted by B. This is theft, as the carrier 
transferred the possession only. 

(3.) ' A fraudulently bargains with B for the purchase by A of goods for 
ready money, and fraudulently induces B to let A have the goods, pretend- 
ing that he is then about to pay B the price. A then takes away the 
goods, and does not pay the price. This is theft, as in such cases the 
purchaser does not mean to transfer the property till the money is paid. 

(4.) ^ A fraudulently obtains goods and money from a shopkeeper by pre- 
tending' to give him diamonds for them. This is not theft, as the shop* 
keeper means to transfer the property in the goods. 

(5.) * A fraudulently induces B to give her ten sovereigns to conjure with, 
promising to bring back the ten sovereigns and 170Z., to which A says B 
is entitled. A carries off the ten sovereigns. If the ten sovere^ns were 
to be returned, this is theft. If not, it is not theft, but is obtaining money 
by false pretences. 

(6.) ^ A, B's wife, by a forged order gets money standing to B's credit at 
B's bankers. This is not theft from the bankers, as the cashier had a 
general authority to part with the banker's money, and meant to do so. 



* JR. V. Davenporty 2 Rtifis. Cr. 201. 

* R. V. Longsheith, 2 Russ. Cr. 203 ; R. & M. 137. There are a great number 
of other cases to the same effect. H. v. Madhcdl, e.g., L. R. 1 0. 0. R. 125. 

' Four cases to this effect are stated in 2 Rnss. Cr. 209-11. 

* i2. V. Bunce, 1 F. & F. 523. The offence would be obtaining goods by false 
pretences. 

« R, V. Bunce, 1 F. & F. 623. 

« R, V. Prince, L. R. 1 C. C. R. 154. 

Q2 
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Abticle 299. 
theft bt taking advantage of a mistake. 

Theft may be committed by ^ converting property which 
the general or special owner has. given to the offender under 
a mistake which the offender has not caused^ bnt which he 
knows to be such at the time when it is made, and of which 
he frandnlently takes advantage. 

But it is doubtful whether it is theft fraudulently to con- 
vert property given to the person converting it under a 
mistake of which that person was not aware when he re- 
ceived it. 

lUvstrcttiotis, 

(1.) ^ A having to receive ten shillings from a post-office savings bank, 
produces to the clerk a warrant for that amount The clerk referring by 
mistake to another letter of advice, puts on the counter 8/. 16s. lOd,, which 
A takes away. This is theft. 

(2.) ^ A gives a cabman a sovereign for a shilling. The cabman, seeing 
that it is a sovereign, keeps it. This is theft of the sovereign. 

(3.) ' A receives a letter containing a cheque. The letter is addressed, 
and the cheque is payable, to another person of the same name as A. A 
receives the letter innocently, but, on discovering the mistake made, con* 
verts the cheque to his own use. This is not theft. 

(4.) * A buys a bureau at a public auction, and finds in it property not 
intended to be sold, which he converts to his own use. This is theft. 



» a. T. Afiddlctorif L. R. 2 C. C. R. 38. Perhaps " by knowingly accepting with 
intent to convert " wonld be a more accurate way of expressing the effect of this 
case. 

* Per eight Judges, in i2. v. Middletm, L. R. 2 C. C. R. at p. 45. 
» R, v. Muckloic^ 1 Mood. C. C. 160 ; R. v. Darics, Dear. 640. 

* Merry v. Green^ 7 M. & W. 623. There was a question in this case whether 
the bureau was not sold with its contents. Cartwright v. Qreen, 8 Ves. 405, is 
almost precisely similar. I am unable to distinguish these cases from those on 
which Illustration (3) is founded. It is remarkable that in the judgments, and 
apparently in the argument (which is not reported), in R. v. Afuidleton, no notice 
is taken of any of these cases, nor are the cases about the bureaus referred to in 
R. T. DavieSf which was decided, without argument, solely on the authority of 
R, Y. Aftuskiow, Cartwright v. Qreen is not referred to in R, v. Muckhw, which 
was decided before Merry v. Qreen, Merry v. Qreen does not refer to R, v. 
Mudkhrc. The result is that the cpses appear to contradict each other. 
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Akticlb 300. 

THEFT BY BAILBES. 

* Theft may be committed by the conversion by a bailee of 
the thing bailed, but this does xiot extend to any offence 
punishable on summary conviction. 

Abtigle 801. 
by and frou whom theft may be oommittei). 

Theft may be committed by a general owner to the pre- 
judice of a special owner upon a chattel in which both 
general and special ownership exist. 

" Theft may be committed by a member of a co-partner- 
ship, or by one of two or more beneficial owners of any 
money, goods^ effects, bills, notes, securities, or other pro- 
perty, to the prejudice of the other co-partners or beneficial 
owners. 

^ Theft may be committed by a member of a corporation to 
the prejudice of that corporation upon a thing which is the 
property of the corporation. 

^ A married woman cannot (" so long as she lives with her 
husband) commit theft upon things belonging to her husband. 

If any other person assists a married woman (^ living with 
her husband) in dealing with things belonging to her 
husband in a manner which' would amount to theft in the 
case of other persons, ® such dealing is not theft ^ unless the 
person so assisting commits or intends to commit adultery 
with the woman, ® in which case he, but not she, " (unless she 

* 24 & 25 Vict. c. 96, 8. 4. For a recent instance of this offence, see 2?. v. 
Oxenhamy 46 L. J. (M. C.) 125. 

« 31 & 32 Vict. c. 116, 8. 1. 

» Roacoe's Crim. Ev. 8th ed. 652. This is Mr. Roscoe's inference from Hale, 
P. C. 513, and appears to be correct. 

* 1 Hale, P. C. 514. 

* These parentheses seem to be required since 45 St 46 Vict. c. 75, a. 12 (The 
Married Women's Property Act, 1882). See Article 285a. 

* HarrismCs Casey 2 East. P. C. 539. 
» B, T. Averyy BeU, 150. 

P B. T. Toifreey Mood. 243 ; S, t. Thompson, 1 Den. 549 ; B. v. ToUett, Car. & 
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intends to desert her hnsband) commits theft. ^ But this ex- 
ception does not apply to the case of an adulterer or person 
intending to commit adnltery, who assists a married woman 
to carry away her own wearing apparel only from her 
hnsband. 

^ It is donbtfnl whether the mere presence and consent of a 
married woman on an occasion when some person deals with 
her husband's goods in a way which would otherwise amount 
to theft excuses such person if he acts as a principal in the 
matter, and not as her assistant. 

lUtistrations, 

(1.) ' A bails goods to B for exportation, upon which A would become 
entitled to an exemption from a duty on the goods of 28. 6c^. a pound. B 
gives a bond to the Crown for exportation, and sends the goods in his 
barge to a ship to be exported. A, to get the goods duty free, takes them 
from B's barge. A has stolen the goods from B, and it seems it would 
have been larceny if no bond had been given by B. 

(2.) * A gives his servant goods to carry to a certain place. A then dis- 
guises himself and robs his servant in order to charge the hundred with the 
robbery. This is robbery. 

Abtiole 802. 
* finding goods. 

A finder of lost goods who converts them commits theft, 



Mar. 112 ; JR, r. Feaiherstone^ Dear. 369 ; JR. v. IT. Mutters, L. & C. 511. A note 
to this case, 516-19, collects and reyiews all the authorities on the subject. 
These cases were all decided before the Married Women's Property Act, 45 & 46 
Vict. c. 75, ss. 12, 16. 

> 22. T. Fitchy D. & B. 187. 

' S, T. Avery, Bell, C. C. 153. I submit that the wife's presence and consent in 
such a case would be no excuse. See the history of the growth of the doctrine in 
the note to B, r. Mutters. 

» JR. T. Wilkinson, 2 Russ. Cr. 286. 

* Foster, 123-4. I have not met with any rase in which a man has been con- 
victed of theft for stealing a pledge (his own property) from a pawnbroker ; but 
no doubt such an act would be theft. Before 31 & 32 Vict. c. 116, s. 2, a case 
occurred in which a part owner was convicted of stealing money from another 
part owner, in whose special custody it was, and who was solely responsible for 
its safety, the money being the property of a co-operative store : JJ. v. Webster, 
L. Se C. 77. The same point was decided, as to the property of a friendly society, 
in B. V. Burgess, L. & C. 299. 

» 3 Hist. Cr. Law, 170. 
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if at the time when he takes possession of them he intends to 
convert them, knowing who the owner is, or having reason- 
able grounds to believe that he can be found ; 

Such a conversion is not theft. 

(a.) if at the time when the finder takes possession of the 
goods he has not such knowledge or grounds of belief as 
aforesaid, although he acquires them after taking possession 
of the goods, and before resolving to convert them ; or 

(i.) if he does not intend to convert the goods at the time 
when he takes possession of them, whether he has such know- 
ledge or grounds of belief or not at any time. 

If the circumstances are such as to lead the finder reason- 
ably to believe that the owner intended to abandon his 
property in the goods, the finder is not guilty of theft in 
converting them. 

lUwtraticms, 

(1.) ^ A finds a bank note, accidentally dropped on the floor of his shop. 
He picks it up^ intending to keep it for himself, whoever the owner might 
be, believing at the time that the owner could be found. This is theft. 

(2.) 'A, a carpenter to whom a bureau was entrusted to mend, finds 
money in it, the existence of which was obviously unknown to the owner 
of the bureau. A appropriates the money. This is theft, as A knew to 
whom the bureau belonged. 

(3.) ' A finds iron in the bottom of a canal, from which the water had 
been let off, and appropriates it. This is theft, as the fact that the iron 
was in the canal raised a presumption that it had fallen from a canal boat, 
and that therefore the canal company had a special property in it. 

(4.) * A finds a sovereign in the road, and picks it up, intending to keep 
it, whoever the owner might be, but not knowing who he was, and having 
no reason to believe he could be found. This is not theft. 

(5.) * A finds a bank note in the road, with no mark upon it, and no cir- 
cumstance to indicate who was the owner, or that he might be found. 
Next day he hears who the owner is, and after that changes the note and 
keeps the money. This is not theft. 

(6.) • A finds a bank note in the road with the owner's name upon it, and 



• i?. V. Moorey L. & C. 1. 

• Cartwright v. Oreerif 8 Ves. 405 ; see, too, Merry v. Oreen, 7 M. & W. 623. 

■ JR. V. Bowe, Bell, C. C, 93. This case was decided on the question of the pos- 
session of the canal company, but it illustrates the principle as to finding also. 

• S. V. Olyde, L. R. 1 C. C. R. 139. 

• A V. Thurbom, 1 Den. 387. 

• Preston* 8 CasCf 2 Den. 251. The illustration does not represent the actual 
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takes it, intending at the time to return it to the owner, but afterwards 
changes his mind and keeps it for himself. This is not theft. 

(7.) ^ A finds an apple, which appears to have been thrown away in a 
road, and eats it. If A reasonably believed that the apple had been aban- 
doned by its owner, this is not theft. 

Abticle 303. 
00nyeb8i0n afteb a taking amountina to tbb8pa8s. 

If a person takes into his custody any chattel belonging to 
any other person in a way which constitutes an actionable 
wrong to that person and afterwards converts it^ he commits 
theft, although he may not have intended to convert it when 
he took it into his custody. 

Illustrations^ 

(1.) 'A, having a flock of lambs in a field, drives them out, and negli- 
gently drives away with them a lamb belonging to B which happened to 
be there. At the time of driving away the lamb A does not intend to 
convert it, but afterwards, on discovering what had happened, he sells the 
lamb and keeps the money. This is theft. 

(2.) ' A takes home B*s umbrella from a club by mistake, and having 
afterwards found out that it is B's, converts it. A commits theh. 

Abticle 304. 
conyebsion afteb innocent taeina. 

If a person innocently in any way not referred to in 

facts in Preston's Case, but a state of fucts which the Court said might have 
existed and upon which the jury might have conricted him under the terms in 
which the very able judge who tried the case (the late M. D. Hill, Recorder of 
Birmingham) directed them. 

> Per Rolfe, B., in R. v. Peters, 1 C. & E. 245 ; and see the summing up of 
Cockbum, C.J., in E, v. Glyde, L. R. 1 C. C. R. 140-1. In some of the cases on 
this subject a distinction is taken between property absolutely lost, and property 
only mislaid : see B. v. West^ Dear. 402. It would appear, however, that the only 
real difference is that in the latter case the finder must know that the owner may 
be found. The distinction was useful as a step towards modifying the generality 
of the rule laid down by the old text writers : see e.g. 1 Hawkins, P. C. 142, 
**• One who finds such goods as I have lost, and converts them to his own use, 
animo furamli, is no felon." 

* J?. V. Mey, Dear. 149. 

» Per Pollock, C.B., and Parke, B., in Piley's Case, p. 156 ; see the ques^iop of 
^artin, B., ip Preston's Case, 2 Den. 359. ' 
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any of the preceding Articles, has the possession of any 
chattel, and conyerts snch chattel, he does not commit theft, 
although such chattel may haye been entrusted to him 
by the owner, or may be the proceeds of something which 
was entrusted to him by the owner for the owner's benefit, 
or for the benefit of some person other than the person so 
entrusted, unless such conyersion falls within the proyisions 
of Chapter XLI. or Article 309. 

lllustratiom. 

(1.) ^ A assigns his goods by deed to trustees for the benefit of his credi- 
tors. The trustees do not take possession, but leave A's possession undis- 
turbed. A makes away with the goods, intending to deprive his creditors 
of them. This is not theft. 

(2L) 'B's house being on fire, A takes B*s goods to A's house for pro- 
tection, B acquiescing as to some of them. A*s intention at the time is 
to keep them for B, but A afterwards changes his mind and converts them. 
This is not theft. 

(3.) ' B gives his broker A a cheque to buy Exchequer bills. A buys 
Exchequer bills for B with part of the proceeds of the cheque and absconds 
with the rest. This is not theft. 

(4.) ^B, a boy unable to read, finds a cheque and gives it to A, asking 
A to tell him what it is. A, on various false pretences, withholds it from 
B in hopes of getting a reward from the owner. A has not stolen the 
cheque. 

(5.) ^ A, the acting treasurer of a local Church Missionary Society, whoso 
duty it is to deposit or invest the moneys received by him on account of the 
society, converts them. This is not theft. 

(6.) ' A is the treasurer of a money club, the nature of which is that 



» R, T. Pratty Dear. 360. 

' Leigh's Case^ 2 East, P. C. 694-5. This case seems to shew that if A were to 
find a bank note for £1000, which he knew to be B's, and were to take it up in- 
tending to give it to B, and were afterwards to be tempted to go to a gaming 
honse, and were there to stake and lose it, he would not commit theft, and I 
believe that such is the law. 

* Walsh's Case, 2 Lea. 1054. Walsh's Case was the occasion of the first of a 
series of statutes now represented by 24 & 25 Vict. c. 96, ss. 75, 79. See post, 
chapter xli. 

* R, v. Gardner, L. & C. 243. 

* R. V. Garrett, 8 Cox, C. C. 368, and 2 Russ. Cr. 247-8. This would not even 
now be an ofience As the offender had not to pay over or return the specific 
coins intrusted to him, he was not a bailee ; and as there was no express trust of 
the money created by an instrument in writing he was not within the fraudulent 
trustee clauses of the Larceny Act. 

* ^or is it any offence ^t all. /?. v. ffassall, 1 L. & C. 58. 



234 A DIOEST OF 



certain persons deposit a weekly sum and are liable to fines in default. 
Loans might be made on interest to the members at A*s discretion. The 
total amount, including interest on the loans, but subject to small de- 
ductions, to be divided amongst the members at the end of the year. A 
converts the balance in his hands at the end of the year. This is not 
theft. 

Article 305. 
obtaining bt false pbetenoes not theft. 

It is not theft to persuade any person by fraud to transfer 
the property of any chattel to any person, though such an 
act may be an offence under Chapter XL. 

Abtiole 306. 
tehp0bab7 taking is not theft. 

^ It is not theft to deal with anything in any of the ways in 
which theft can be committed with the intention only to 
obtain the temporary use thereof, and not with the intention 
to convert it permanently to the use of some person other 
than the owner; but if a thing is so dealt with with the 
intention of totally depriving the owner of his property in it, 
the returning of the goods after a temporary use of them 
will not prevent the act from amounting to larceny. 

lUtistrations. 

(1.) " A takes B's horse without B's leave, rides about on it to find some 
cattle, and then turns it loose on the common. This is not theft. 

(2.) ' A rides B*s horse, without B's leave, to a place thirty miles off, and 
leaves him at an inn, saying he will call for him. A does not call for the 
horse but pursues his journey on foot. The jury must consider whether 
A meant permanently to deprive B of his horse, or only to make that 
particular journey on him. In the first case A*8 act is theft^ in the second, 
not 

> See Illustrations, and for the latter part of the Article note to i2. r. Fhetheon, 
9 C. & P. 554, and J?, r. Trelnlcock, Dears. & B. C. C. 453. 

« 1 Hale, P. C. 609. 

* J?. V. Fhillipsj 2 East, P. C. 662 ; H. t. Addis, 1 Cos, 0. C. 78, is to the same 
e0ect. 
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Abticle 307. 
taktna tame animal wanderina not thept. 

^ It seems that it is not theft to take and carry away an animal 
which, though really tame, is wandering at a distance from 
its habitation as if it were wild, and when it is not known 
to be tame by the person who takes and carries it away. 

Article 308. 

EVIDENCE AS TO THEFT. 

The inference that property alleged to have been stolen 
has in fact been stolen may be drawn from other facts than 
the fact that it is identified by a witness. 

The inference that an accused person has stolen property, 
or has received it knowing it to be stolen, may be drawn 
from the fact that it is found in his possession after being 
stolen, and that he gives no satisfactory account of the way 
in which it came into his possession. 

Illustration, 

' A is seen coining out of a lower room in a warehouse in the London 
Docks, in the floor above which a quantity of pepper is deposited, some 
being loose on the floor. A's pockets are full of pepper. On being stopped 
he throws down the pepper, and says, " I hope you will not be hard upon 
me." A may be convicted of stealing the pepper, although no pepper was 



> 1 Hawkins, P. C. p. 149. ch. 19, s. 40. 

• R, Y. Burton, Dear. 282. In this case Maule, J., characteristically remarked, 
*' If a man go into the London Docks sober, without means of getting drunk, and 
comes out of one of the cellars very drunk, wherein are a million gallons of wine, 
I think that would be reasonable evidence that he had stolen some of the wine in 
that cellar, though you could not prove that any wine was stolen, or any wine 
was missed," 

As to the rule as to recent possession of stolen goods, many cases have been 
decided on the subject (see 2 Buss. Cr. 337-42), but they seem to me to come to 
nothing but this, that every case depends on its own circumstances, and that the 
nature of the thing stolen, the length of the interval between the thefb and the 
possession, and the behaviour of the accused may all vary the force of the evidence 
indefinitely. The unexplained possession of a single stolen coin by a shopkeeper 
doing a large business in whose till it was found ten minutes after the theft, 
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missed from the warehouse and the pepper on A was not otherwise iden- 
tified than by being shewn to be similar to that in the warehouse. 



would prove nothing. The finding of a lost will ten years after its loss, locked up 
in the strong hoz of a careful person deeply interested in its temporary conceal- 
ment, and peculiarly jealous of his strong box, would prove a great deal. Between 
these extremes there may be infinite degrees in the weight of such evidence. 



\ 
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OHAPTEE XXXVI. 

^EMBEZZLEMENT BY CLERKS AND SEBVANTS. 

Article 309. 

embezzlement by clbrkb and servants — ^who are servants. 

^When a clerk or servant, or person employed in the 
capacity of a clerk or servant, commits theft by converting 
any chattel, money, or valuable security delivered to or 
received, or taken into possession by him for or in the 
name or on account ^ of his master or employer, his offence 
is called embezzlement. 

Such a conversion is not a criminal offence (except in the 
cases hereinafter specially provided for) unless the person 
-vyho converts stands to the owner of the property con- 
verted in the relation of a clerk or servant, or person em- 
ployed in the capacity of a clerk or servant. 

^ It is a question for a jury whether a person accused of 
embezzlement is a clerk or servant or not. 

^ A clerk or servant is a person bound either by an ex-* 
press contract of service or by conduct * implying such a 
contract to obey the orders and submit to the control of his 
master in the transaction of the business which it is his 
duty as such clerk or servant to transact. 

A man may be a clerk or servant 

^ although he was appointed or elected to the employment 
in respect of which he is a clerk or servant by some other 
person than the master whose orders he is bound to obey ; 

» 3 Hist. Cr. Law, 151-6. Cf. Draft Code, 88. 249, 250, 258. 
' Founded on 24 & 25 Vict. c. 96, 8. 68, See Art. 325 (A.). 
' For an instance in which money was receired in the name of one person and 
on the account of another, see B, t. Thorpe, D. & B. 562. 

* Bramwell, B., doubted as to this in Walker's Case, D. & B. 602 ; but see 
B, Y. NeguSf L. R. 2 C. C. R. 34 ; B, r, Tite, L. & C. 33 ; B, r. May, L. & C. 13. 

» B. T. I^egta, L. R. 2 C. C. R. 37 (j^«lg>»ent of Blackburn, J.) ; B. v. Ttie, 
t. & C. 33. 

• B. T. fbulkes, L. R. 2 C. C. R. 152. 
' mustration (1). 
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^although he is paid for his semces by a commission 
or share in the profits of a business ; 

^although he is a member of any co-partnership, or is 
one of two or more beneficial owners of the ® property 
embezzled ; 

^ although he is the clerk or servant of more masters than 
one; 

'^ although he acts as clerk or serrant only occasionally, 
or only on the particular occasion on which his offence is 
committed. 

® But an agent or other person who undertakes to transact 
business for another, without undertaking to obey his orders, 
is not necessarily a servant 

because he receives a salary, or 

because he has undertaken not to accept employment of a 
similar kind from any one else, or 

because he is under a duty (statutory or otherwise) to 
account for money or other property received by him. 

It seems that in order that a clerk or servant may be 
within the meaning of this Article it is necessary that the 
objects of his service should not be criminal, but a man 
may be such a clerk or servant although the objects of his 
service are in part illegal as being contrary to public policy. 

Illustrations, 

(1.) "^ A, elected collector of rates by the vestry of a parish, and having to 
obey a committee of management, is the servant of the committee of 
management. 

(2.) ^ A was cashier and collector to B at a salary of £150 a year, besides 
12ik per cent, on the profits of the business. A was not to be responsible 
for losses and had no control over the management of the business, A was 
servant to B. 

> Illustrations (2) and (3). 
« 31&32 Vict. c. 116,8. 1. 

• " Money, goods, or effects, bills, notes, securities, or other property." 

* niustration (3). 

* Illustration (4). 

" Illustrations (6)— (9). 

' B. v. Callahan, 8 C. & P. 154. See now 12 & 13 Vict. c. 103, s. 15, whkk 
applies also to assistant overseers ; H. v. Carpenter, L. K. 2 C. C. R. 29 ; and see 
J?. V. Person, 1 Moo. C. C. 434. 

• M^jDmacTs Case, L. & C. 85. 
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(3.) ^ A took orders for B and collected money for him according to a 
journey book ^ven to him by B, shewing the sums to be received and the 
persons from whom they were due. A was paid by a commission. A was 
clerk to B, though he was principally employed by C, D, and others. 

(4.) ' A was employed by B to go on messages when A had nothing else 
to do, and B was to give A whatever B chose. A was B's servant. 

(5.) " A, a drover, was employed by B, a farmer, on one single occasion 
to drive a cow and calf to a person to whom they were sold, and to bring 
back the money. A was B's servant. 

(6.) ^ A, the master of a charity school, on one particular occasion con- 
sents to get a subscription to the funds of the school, at the request of 
the treasurer of the committee of management by which A was appointed, 
and which managed the schooL It was no part of A's duty as master to 
collect any subscriptions. In getting the subscription A was not the 
servant of B. 

(7.) * A, a drover, is employed by B, a grazier, to drive oxen to London, 
to sell them on the road, if possible, and to take those remaining unsold to 
a salesman in Smithfield. A is not B's servant. 

(8.) * B engaged A, who kept a refreshment house at Birkenhead, to get 
orders for manure manufactured by B. A was not bound to give any 
definite amount of time or labour to the purpose. The manure was sent 
to stores under A's control, and of which he was tenant, though B paid the 
rent, and was forwarded by A to the customers. A was paid £1 a year 
salary and a commission. A was B's agent, not his servant. 

(9.) ' A was engaged by B to solicit orders. He was to be paid by com- 
mission. He was at liberty to apply for orders whenever he thought most 
convenient, but was not to employ himself for any other person than B. 
A was not B's servant. 

(10.) ' The treasurer of a friendly society under 18 & 19 Vict. c. 63, is 

^ M, y. Carr, R. k R. 198. A doabt was expressed as to this last point referred 
to in this illustration in R, v. Qoodbody, 8 C. & P. 665 ; bat R. r. Batty^ 2 Moo. 
C.^C. 257, and R, v. TitCj L. & C. 29, uphold R. v. Carr and recognise the prin- 
ciple that a man may be servant to several persons at once. 

• R. V. Spencer, R. & R. 299. 

• R. V. ffugheSf Moo. C. C. 370. 

♦ R. V. Nettkton, 1 Moo. C. C. 259. 

* R, V. Qoodbody, 8 C. & P. 665. The difference between this case and R, r. 
Hughes in Illnstration (5) lies in the power of sale. 

• R. V. Walker, D. & B. 600. 

» R, V. Negus, L. R. 2 C. C. R. 34. 

* R» y. lyree, L. R. 1 C. C. R. 177. A treasurer would appear, as a rule, to 
be rather a banker than a servant, but every case depends on its special circum- 
stances. In R» y. Murphy, 4 Cox, C. 0. 101, the prisoner was both clerk and 
treasurer (see the explanation of this case given in R, v. Tyree). In R. v. Welch 
(1 Den. 199), the circumstances were very similar to those of R. v. Tyree, and 
Coleridge, J., appears to have been satisfied that the prisoner was a servant, and 
did not reserve the point. It is singular that this case is not referred to in R, v. 
Tyree* 
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not the servant of the trustees of the society, though by sect. 22 he is bound 
before seven days after being required by the trustees (in whom the money 
is vested by sect. 18) to account to the trustees. 

(11.) ^ A parish clerk is not a servant, because he is not under the orders 
of any particular person. 

(12.) 'The chamberlain of the commons of a corporation chosen and 
sworn in at a court, but whose duty it is to superintend the commons, and 
to receive certain duties which he kept till the end of the year, when his 
accounts were audited and the balance paid over to his successor, is not a 
servant, because he holds a distinct office, and is not bound to pay at any 
time. 

(13.) 'The servant of a trade union may be convicted of the embezzle- 
ment of its funds, although some of its rules are void as being in restraint 
of trade, 

(14.) * The servant of a society, the members of which took an unlawful 
oath under 37 Geo. 3, c 123, and 52 Geo. 3, c. 104, cannot be convicted of 
embezzlement for misappropriating the funds of the sodety. 

Abtiole 810. 

THE PEOPEBTY EMBEZZLED MUST BE THE MASTEb's. 

The offence of embezzlement cannot be committed by the 
appropriation of property which does not belong to the 
master of the alleged offender, although snch property may 
have been obtained by snch alleged offender by the improper 
use of the property entrusted to him by his master, but pro- 
perty which does belong to the master of the offender may 
be embezzled, although the offender received it in an irregular 
way. 

Illustrations, 

(1.) * B, the high bailiff of a county court, appointed A a bailiff. By 
rules of [)ractice it was A*s duty to pay over moneys levied by him to the 



" JR. V. Burton, M. C. C. R. 237, explained in Williams v. Stotty 3 Tyrw. 688 ; 
1 Car. & M. 675. 

« Williams v. Stott, 3 Tyrw. 688 ; 1 Car. & M. 675. 

* jS. t. Stainer, L. R. 1 C. 0. R. 230. In the argument on this case both sides 
assumed that if the society was criminal the conviction could not be sustained. 
Cockbum, C. J., said, *' It is unnecessary to consider how far the criminal purposes 
of a society might affect its title to property.'* As stolen property may be stolen 
from the thief who stole it (1 Hale, P. C. 507), the question might deserve con- 
sideration if it ever arose. S, v. Huntj in the next illustration, is in point, but 
it is only a nisi prius decision. 

« R. V. Hunt, 8 0. & P. 642, by Mirehouse (Com. Serj.), after consulting 
Bosanquet and Coleridge, JJ. 

» R, V. (7/orfr, L. & C. 466. 
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r^istrar. A rccoiyed certain money and appropriated it, the money being 
the money of the registrar and not B's whose seryant (if any one's) A 
was. This was not embezzlement. 

(2.) ^ A railway company contracted with B to deliver the railway's coals 
in the railway's carts, B finding horses and carmen, but the terms of the 
contract were snch as to make the carmen, after receiving the money, 
answerable to the railway. A, a carman, received money for coals and 
appropriated it. This was not embezzlement, as the money was not the 
money of B, but of the railway company. 

(3.) ' A, a bargeman, was forbidden by B, his master, to take a cargo on 
his barge on part of a particular voyage. A took the cargo, appropriated 
the freight to himself, and denied the receipt of it when questioned by his 
master. The person from whom he took the cargo and freight knew of no 
one in the transaction except A. This was not embezzlement, as the freight 
did not belong to B. 

(4.) ' A, intrusted with a cheque for B, gets it cashed by a friend, and 
not, as was the regular course, at a bank, and appropriates the proceeds. 
This is embezzlement. 

Abtiole 311. 
distinction between embezzlement and otheb kinds 01* 

THEFT. 

The distinction between embezzlement by a clerk or 
servant and other kinds of theft is^ that in other kinds of 
theft the property stolen is taken out of the possession of 
the owner, whereas, in embezzlement by a clerk or servant 
the property embezzled is converted by the offender whilst 
it is in the offender's possession on account of his master 
and before that possession has been changed into a mere 
custody. 

Illustrations. 

(1.) ^ A, B*s servant, has authority to take orders, but none to send out 
goods from B's shop. A takes an order for pickles and treacle, enters in 
his master's book an order for pickles only, takes from the shop and 



^ It, V. Beaumont, Dear. 270. The circumstances of this case are at first sight 
identical with those of R, ▼. Thorpe, D. & B. 362, in which the conviction was 
affirmed ; but the special terms of the contract, I suppose, make the difference. It 
is singular that R. v. Beaumont is not referred to in R. v. Thorpe, otherwise than 
in a note by the reporter at the end of the case. 

• R. V. Cullum, L. R. 2 C. C. R. 28. 
« R, T. Gale, 46 L. J. (^I. C.) 134. 

* R, T. Wilson, 9 C. & P. 27. The prisoner having been indicted for embezzle- 
ment escaped. 

B 
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delivers to the customer both pickles and treacle, and keeps the price of tlie 
treacle. This is a theft of the, treacle, as A had no authority to deliver it, 
but it is not an embezzlement of the price, as it was not received on B's 
account, but in fraud. 

(2.) ^ A, a clerk to a navy tailor goes on board a man-of-war with clothes 
delivered to him by his master to sell to the marine artillerymen on board. 
He afterwards enters as a seaman on another ship, carrying off the clothes. 
A commits theft, and not embezzlement. 

(3.) * A, the manager of a branch bank, has in his office a safe, the pro- 
perty of the bank, and of which the bank manager keeps the key at the head 
office. A's duty is to put money received during the day into this safe. 
He takes part of it out of the safe and applies it to his own purposes. This 
is theft, and not embezzlement. 

(4.) * A's duty is to get bills accepted and discounted for his master. A 
having got a bill accepted for his master, lays it with other bills on his 
master's desk. He then takes it from his master's desk, gets it cashed, and 
appropriates the money. This is theft. 

(5.) *A receives from his master, B, dock warrants enabling him to 
get property from the docks, and is induced by B to carry the property 
to London. A on the road appropriates part of the property. This is 
theft. 

(6.) '^ A, B's servant, is sent by B to fetch 240 quarters of oats, which B 
has purchased, and which are lying on a vessel in the Thames. Whilst 
the oats are being measured into B's barge, A causes five quarters to be put 
up in sacks and set aside, the rest being loose. A then sells the sacks of 
oats for his own benefit from the vessel, and before they were put into the 
barge.' This is theft. 

(7.) '^ A, B's servant, gets plate for his master from a silversmith, puts it 
in B's plate-chest, and then takes it out and appropriates it This is theft. 
[ ^ If he appropriates it before he puts it into the plate chest, he commits 
embezzlement.] 

(8.) • A, B's servant, receiyes from C, a fellow-servant, £3 of B's money, 
and appropriates 10s. to his own use. This is not embezzlement [but is 
theft. 

» JR. V. Hawkins, 1 Den. C. C. 584. 
» i2. V. Wright, D. & B. 431. 
■ Chipchas^s Case, 2 Lea. 699. 

• jB. v. Norval, 1 Cox, C, C. 95 ; 2 Russ. Cr. 388. 

• Ahraham*s Case, 2 East, P. C. 569. 

• 2 Russ. Cr. 387. 

' Per Coleridge, J., in i2. v. Watts, 7 Den. 14. 

• A dictum of Wilde, C. J., in i?. v. Watts seems to say the opposite, but if this 
were so, the whole distinction between embezzlement and theft would be taken 
away (as no doubt it ought to be as a matter of common sense). See Mr. Greaves' 
remarks on Wilde, CJ.'s dictum and on the whole case of i?. v. Watts, 2 Russ. Cr. 
399, notes (b) and (c). 

• R, V. Murray, 2 Russ. Cr. (5th ed.) 314 ; 5 C. & P. 145} 1 Moody, 276. 
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(9.) ^ Ay a banker's clerk, whose business it is to receive notes over the 
counter and pot them in a drawer, receives a note for £100 from the servant 
of a customer, and appropriates it to himself without putting it into the 
drawer. This is not theft at common law, but is embezzlement. 

Abtigle 312. 
eyibekge as to embezzlement. 

^ The inference that a prisoner has embezzled property by 
frandulently converting it to his own use, may be drawn 
from the fact that he has not paid the money or delivered 
the property in due course to the owner, or 

from the fact that he has not accounted for the money or 
other property which he has received, or 

from the fact that he has falsely accounted for it, or 

from the fact that he has absconded, or 

^ from the fact that upon the examination of his accounts 
there appeared a general deficiency unaccounted for ; 

^ but none of these facts constitutes in itself the offence 
of embezzlement, nor is the fact that the alleged offender 
rendered a correct account of the money or other property 
entrusted to him inconsistent with his haying ^ embezzled 
it. 

' Bazelei/*8 Case, 2 Lea. 835 ; 2 East, P. C. 571. This case occasioned the 
passing of the 39 Geo. 3, c. 85, now re-enacted in substance hj 24 & 25 Vict 
c. 96, 8. .68. 

' These facts are the common evidence of embezzlement given in every instance, 
and require no illustration. That the non-payment is only by way of delay, the 
false accounting a mistake, &c., are common topics of defence. 

■ S, V. Qrow, 1 Moody, 447 ; 2 Russ. Cr. 459-60. The authority of this case, 
decided by eight judges to seven, has been doubted. See M, v. Moah, Dear. 626, 
639 : see, too, R. v. Lambert, 2 Cox, C. C. 309 ; B. v. Lloyd Jones, 8 C, & P. 288 ; 
i?. V. Chapman, 1 C. & K. 119 ; It. v. King, 12 Cox, C. C. 73. 

* JR, V. Hodgson, 3 C. & P. 422 ; E, v. Winnall, 5 Cox, C. C. 326. Mr. Greaves' 
note on this case disapproves of the summing-up of Erie, J., on what appears to 
me to be a misconception of its purport. Mr. Greaves' view that the fraudulent 
conversion constitutes the offence, and Chat everything else is only evidence of it 
Is obviously correct ; but I think that Erie, J., did not mean to say anything 
inconsistent with this. Wilful false accounting is now a substantive offence. See 
38 & 39 Vict. c. 24, s. 2, and Article 352, post, 

• if. V. Guelder, Bell, C. C. 28 ; R, v. Lister, D. & B. 118. 
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CHAPTER XXXVII. 

'ROBBERY AND EXTORTION BY THREATS. 

* Article 313. 

ROBBEBY. 

Every one is guilty of felony and is liable upon conyic- 
tion thereof, as a maximum punishment, to be kept in penal 
servitude in the case of the offences defined in clauses (a.) 
and (b.) for life, in the case of the offence defined in clause 
(c.) for fourteen years, and in the case of the offence defined 
in clause (d.) for five years, who does any of the following 
things (that is to say), 

(a.) ^ who, being armed with any offensive weapon or instru- 
ment, robs any person, or 

being together with any person or persons, robs or assaults 
with intent to rob any person, or 

{b,) ^ who robs any person, and at the time of, or imme- 
diately before, or immediately after such robbery, wounds, 
beats, strikes, or uses any other personal violence to any 
person, or 

(c.) * who robs any person, or 

{d,) ^ who assaults any person with intent to rob. 

Article 314. 

EXTORTION BY THREATS. 

Every one commits felony and is liable upon conviction 

> 3 Hist. Cr. Law, 149-150. Draft Code, Part XXVIL, as. 288-296. 

* For definition of robbery, and illustrations as to the nature of the fear and 
violence inyolyed, see Article 296. 

* 24 & 25 Vict, c 96, s. 43. Offenders against thb section are liable, if males, 
to be thrice priyately whipped in addition to the other panishmenta above speci- 
fied. 26 & 27 Vict. c. 44, s. 1. As to the manner of inflicting this punishment, 
see Article 12 (d.\ ante, 

♦ 24 & 25 Vict. c. 96, s. 40. 

• Ibid. s. 42, S. 



F '■ 



THE CBimNAL LAW. 245 

thereof to a maximum ponisliment of penal seryitnde for life 

in cases a L, a ii., h and e, for ten years in case a iii., and 
five years in case d, who 

(a.) sends, deliyers, ntters, or directly or indirectly causes 
to be receiyed, knowing the contents thereof, any letter or 
writing 

(i.) ^ demanding any yaluable thing of any person with 
menaces, and without any reasonable and probable cause. 

(ii.) * Accusing, or threatening to accuse, any other person 
of any crime punishable by law with death or penal seryitude 
for not less than ^ seyen years, or of any assault with intent 
to commit any rape, or of any attempt or endeayour to 
commit any rape, or of any * infamous crime, with a yiew or 
intent to extort or gain any yaluable thing from any person 
by means of such letter or writing. 

(iii.) ^ Threatening to bum or destroy any house; barn, or 
other building, or any grain, hay, or straw, or other agricul- 
tural produce in a rick or stack, or in or under any building, 
or any ship, or yessel, or to kill, maim, or wound any cattle ; 
or 

(J.) • who accuses, or threatens to accuse, any person what- 
eyer of any of the crimes specified in a. ii., with the yiew 
or intent to extort or gain any yaluable thing from any 
person whateyer, or 

(c.) ^ who, with intent to defraud or injure any other person, 
compels or induces any person to deal with any yaluable 
security in any of the manners mentioned in note 8,® 

1 24 & 25 Vict, c 96, s. 44, S. W. See ante, p. 209, Article 296, Illustration (7). 
« Ibid. 8. 46, S. W. 

' This most mean penal servitude for seven years or more. There is no crime 
for which penal servitude for seven years is a minimum punishment. 

* i.e. buggery, committed either with mankind or beast, every assault with 
intent to commit the same, every attempt or endeavour to commit the same, 
every solicitation, persuasion, promise, or threat offered or made to any person 
whereby to move or induce such person to commit or permit the same (Ibid. c. 96, 
s. 46). 

* 24 & 25 Vict, c 97, s. 50, S. W. 

* 24 & 25 Vict. c. 96, s. 47, W. An intent to compel a person by threats to 
buy a mare is within this section. H, v. Bedmarij L. R. 1 C. C. R. 12. 

' Ibid. s. 48, S. 

* " Execute, make, accept, indorse, alter, or destroy the whole or any part of 
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by any nnlawftd violence to, or 'restraint of the person of 
another, or by any threat of such yiolence or restraint, or 

by accusing, or threatening to accuse, any person of treason 
or felony, or any such crime as is mentioned in clause 
a. ii. ; or 

(d.) ^ who, with menaces or force, demands any yaluable 
thing of any person with intent to steal the same (^ whether 
the thing demanded is received or not.) 

^ It is immaterial whether the menaces or threats men- 
tioned in clauses a. i., a. ii., h., c, and d. be of violence, 
injury, or accusation to be caused or made by the offender 
or by any other person. 

The expression '^ valuable thing " in this article means any 
property, chattel, money, valuable security, or other valuable 
thing. 

any valuable secaritj, or to write, impress, or alHx his name, or the Dame of any 
other person, or of any company, firm, or co-partnership, or the seal of any body 
corporate, company, or society, upon or to any paper or parchment, in order that 
the same may be afterwards made or converted into, or used, or dealt with as a 
valuable security," 

> 24 & 25 Vict. c. 96, s. 45, S. H. v. Ogden (L. & C. 288) shews what sort 
of menaces fall^within this section. A obtained five shillings from B by pretending 
to be a bailiff, and threatening to distrain. It was held that his guilt depended 
on the question whether or not he made the threat in such a way as to *' unsettle 
B's mind, and take away from his acts that element of free, voluntary action 
which alone constitutes consent." 

' B, V. Jtobertson, L. & C. 483. In that case it was held that a policeman who 
said he would lock a man up for speaking to a prostitute unless he received five 
shillings used a " menace," notwithstanding his having no power to do so. 

' 24 & 25 Vict. c. 96, s. 49. There is no similar section in the Act relating to 
offences against the person (see Article 234 (a.) ), or in the Act relating to malicious 
injuries to property, from which a. ii. and a. iii. are taken. I think, however, both 
on authority and on principle, that those clauses would be construed as if there 
were. The language of the sections on which this Article is founded has been 
condensed and rearranged, but it will be found on examination that the Article 
accurately represents the seven sections which it embodies. As to threats to 
publish libels with intent to extort see Art. 278, p. 207. 
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CHAPTER XXXVm. 

» BURGLARY, HOUSEBREAKING, ETC. 

Abtiole 315. 

pepinitions. 

In this chapter the following words are used in the follow- 
ing senses : — 

^ Night means the interval between nine of the clock at 
night and six of the morning. 

House means a permanent building in which the owner, or 
the tenant, or any member of the family habitually sleeps at 
night. 

^ If a building is so constructed as to consist of several 
parts having no internal communication between each other, 
and if these parts are occupied and habitually slept in by 
different tenants, they may constitute separate dwelling- 
houses. 

* A building occupied with and within the same curtilage 
with any dwelling-house, is deemed to be part of the said 
dwelling-house if there is between such building and dwell- 
ing-house a communication either immediate or by means of 
a covered and inclosed passage leading from the one to the 
other, but not otherwise. 

The word " break " means 

(a.) the breaking of any part, internal or external, of the 

» 3 Hist. Cr. Law, 150. Draft Code, Part XXVIII., ss. 297-308. 

* 24 & 25 Vict. c. 96, s. 1. It may be worth while to observe that the expres- 
sion ^ nine of the clock," '* six of the clock," indicate mean as opposed to solar 
time, bat a qaestion might arise as to whether thej mean local mean time or the 
mean time commonly observed at any given place. London time, or, as it is called, 
railway time, is now very generally observed, and there is a difference of more 
than twenty minntes between London and Cornwall. Local mean time is the 
natural meaning. 

* The cases and anthorities on this subject are collected in Archbold, 518-520, 
bnt there is so little principle in the matter, and each case depends so much on its 
peculiar circumstances, that I have not thought it advisable to give illustrations, 

* 24 ^ 25 Vict. c. 96, s. 53, 
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building itself, or the opening by any means whateyer (in- 
cluding lifting, in the case of things kept in their places by 
their own weight) of any door, window, shutter, cellar flap, 
or other thing intended to coyer openings to the house, or to 
giye passage from one part of it to another, and getting 
down the chimney ; 

(b.) obtaining an entrance into the house by any threat or 
artifice used for that purpose, or by collusion with any 
person in the house. 

The word '' enter " means the entrance into the house of 
any part of the ofiender's body, or of any instrument held in 
his hand for the purpose of intimidating any person in the 
house, or of remoying any goods, but does not include the 
entrance of part of an instrument used to break the house 
open. 

Illustration. 

^ A opens a sash window, puts a crowbar under a shutter three inches 
inside the window, and tries to break open the shutter, but was not within 
the sash window. Here there is a breaking, but no entry. 

Aetiole 316. 
bobbing places op worship — ^bueglary. 

Eyery one commits felony, and is liable upon conviction 
thereof to penal servitude for life as a maximum punishment, 
who 

(a.) ^ breaks and enters any church, chapel, meeting-house, 
or other place of divine worship, and commits any felony 
therein; or 

(i.) ^ breaks and enters any dwelling-house by night with 
intent to commit a felony therein. The offence in this case 
is called burglary. 

Article 817. 

housebreaking and commission of felony. 

^ Every one commits felony and is liable, upon convictioii 

> H, V. liust, 1 Moo. 183 ; and see H, v. J^obertSj 2 East, P. C. 487. 

* 24 & 25 Vict. c. 96, s. 50, S. 

' Ibid. B. 52, S. for panishmeat ; 2 Rass. Cr. 2 (5th ed.), for definition, 

* Ibid. ss. 55, S. and 56, S. 
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thereof, to a maximum punishment of fourteen years penal 
seryitude, who breaks and enters and commits any felony in 
any dwelling-house, or any building being within the curti- 
lage of a dwelling-house and occupied therewith (but not 
being part thereof within Article 315), or any schoolhouse, 
shop, warehouse, or counting-house. 

Abticle 318. 

BNTERINa DWELLING-HOUSE WITH INTEKT. 

1 Every one commits felony, and is liable upon conviction 
thereof to seven years penal servitude as a maximum 
punishment, who breaks and enters any of the buildings 
mentioned in Articles 316 or 317, or who by night enters 
any dwelling-house with intent in either case to commit 
felony therein. 

Article 319. 
breaking out after committing felony. 

* Every one who, being in any of the buildings mentioned 
in Articles 316 or 317, commits a felony therein, and breaks 
out of the same, commits felony, and is liable to the same 
punishment as if he had broken in and committed felony 
therein. If such building is a dwelling-house, and the offence 
is committed at night, the offender commits burglary. 

Every one who enters any dwelling-house with intent to 
commit a felony therein, and breaks out of the same by 
night, is guilty of burglary. 

Abtiole 320. 
being found in possession of housebreaking instruments. 

3 Every one commits a misdemeanor, and is liable for the 
first offence to a maximum punishment of five, or if he has 
been previously convicted of felony or of such misdemeanor, 
of ten years penal servitude ; 

» 24 & 25 Vict. c. 96, 88. 54, S., and 57, S. 

' Ibid. 88. 50, 51, 55, 56, S. These sectioiui are re-arranged. 

' Ibid. 88. 58 and 59. 
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' who is found by night armed with any dangerous or 
offensive weapon or instrnment whatever with intent to 
break or enter into any dwelling-house or other building 
whatsoever, and to commit any felony therein ; 

or is found by night having in his possession^ without 
lawful excuse (the proof of which excuse lies upon him), any 
picklock key,^ crow, jack, bit, or other instrument of house- 
breaking : 

or is found by night having his face blackened or other- 
wise disguised with intent to commit any felony ; 

or is found by night in any dwelling-house or other 
building whatsoever, with intent to commit any felony 
therein ; 

* A common key maj be such an instrnment. B, v. Oldham, 2 Den. 472. 
Manle and Cresswell, JJ., were both of opinion that there should be a comma be- 
tween '* picklock " and " key." R, y. Oldham, however, makes this nnlmportant. 



THE OBIMINAL LAW. 251 



CHAPTER XXXIX. 

» PUNISHMENTS FOB STEALING PARTICULAR THINGS AND 
RECEIVING GOODS UNLAWFULLY OBTAINED, 

Abticle 321. 

PUNISHMENT FOR STEALINa THINGS FOB WHICH NO SPECIAL 

PUNISHMENT IS PROVIDED. 

^ Every one commits felony and is liable npon conviction 
thereof to a maximum punishment of five years penal servi- 
tude who steals anything capable of being stolen, and for 
the stealing of which no specific punishment is hereinafter 
provided. 

^ If the conviction takes place after a previous conviction 
for felony, either upon an indictment or under 8 & 9 Vict, 
c. 126, the maximum punishment is increased to ten years 
penal servitude. 

If the conviction takes place after a previous conviction 
for any misdemeanor indictable under 24 & 25 Yict. c. 96^ or 

If the conviction takes place after two summary convic- 
tions under 24 & 25 Yict. c. 96, or 24 & 25 Yict. c. 97, or 
any Act mentioned in the footnote hereto, 

the maximum punishment is increased to seven years 
penal servitude. 

Article 322. 

killina animals with intent to steal equivalent to 

stealing. 

* Every one who wilfully kills any animal with intent to 

» 3 Hist. Cr. Law, 146-160. Draft Code, Part XXV. 

" 24 & 25 Vict. c. 96, s. 4, S. W. Thefts falling under this Article appear 
to be the ^ simple larceny *' referred to in 24 & 25 Vict. c. 96, ss. 33 and 36 
(Article 328 (n.) and (^.) }. Hale means hj <' simple larceny *' larceny without 
violence. 

> 24 & 25 Vict. c. 96, ss. 7, 8, 9, S. W. The statutes are 7 & 8 Geo. 4, cc. 29, 
30 ; 9 Geo. 4, cc. 55, 56 ; 10 & 11 Vict. c. 82 ; 11 & 12 Vict. c. 59 ; 14 & 15 Vict, 
c. 92. These are earlier Acts on the same subjects as the two Consolidation Acts, 

* 24 & 25 Vict. c. 96, 8.11. 
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steal the carcase, skin, or any part of the animal so killed, 
commits felony, and is liable npon conviction thereof to the 
same punishment as if he had been conyicted of feloniously 
stealing the same, provided the offence of stealing the animal 
so killed is felony. 

Abticle 823. 
stealing and congealina valuable seoueities. 

* Every one who steals, or for any fraudulent purpose 
destroys, cancels, or obliterates the whole or any part of any 
^ valuable security, other than a document of title to land, 
commits felony of the same nature and in the same degree, 
and punishable in the same manner as if he had stolen any 
chattel of the like value with the share, interest, or deposit to 
which the security so stolen may relate, or with the money 
due on the security so stolen or secured thereby and remain- 
ing unsatisfied, or with the value of the goods or other 
valuable thing represented, mentioned, or referred to in or 
by the security. 

Provided that no person who commits any offence against 
this Article or clause (a.) of the next succeeding Article, is 
liable to be convicted of any such offence by any evidence 
whatever in respect of any act done by him, if previously 
to being charged with such offence, he first discloses such 
act on oath in consequence of any compulsory process of 
any Court which, on the 6th of May, 1861, was a court of 
law or equity, in any action, suit, or proceeding bona fide 
instituted by any party aggrieved, or if he first discloses the 
same in any compulsory examination or deposition before 

> 24 & 25 Vict. c. 96, s. 27. This would probably involve S. W. 

' Sect. 1. " Valuable security " includes any order, Exchequer acquittance, or 
other security whatsoever entitling or evidencing the title of any person or body 
corporate to any share or interest in any public stock or fund, whether of the 
United Kingdom, or of Great Britain, or of Ireland, or of any foreign state, or in 
any fund of any body corporate, company, or society, whether within the United 
Kingdom or in any foreign state or country, or to any deposit in any bank, and 
also includes any debenture, deed, bond, bill, note, warrant, order, or other secu- 
rity whatsoever for money, or for payment of money, whether of the United 
Kingdom, or of Great Britain, or of Ireland, or of any foreign state, and any 
document of title to lands or goods as defined in Article 327, note 3. 
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any Court upon the hearing of any matter in bankruptcy or 
insolvency. 

Abticlb 324. 

thefts punibhabub with penal seryitude fob life. 

Every one commits felony and is liable upon conviction 
thereof to penal servitude for life as a maximum punish- 
ment, and in respect of the offences defined in clause (i.), 
to a maximum alternative term of imprisonment with hard 
labour for four years, who does any of the following things 
(that is to say) : 

(a.) ^ who, either during the life of the testator, or after 
his death, steals, or for any fraudulent purpose destroys, 
cancels, obliterates, or conceals the whole or any part of any 
will, codicil, or other testamentary instrument, whether it 
relates to real or personal estate, or to both ; 

(&.) ^ or who steals a post letter-bag, or a ^ post letter from 
a post letter-bag, or from a post office, or from an office of 
the post office, or from a mail ; 

> 24 & 25 Vict. c. 96, s. 29, S. 

« 7 WiU. 4 & 1 Vict, c 36, ss. 27, 28, for pnnishments, ss. 41, 42 (S.), and for 
definitionB, s. 47. 

' '* Post letter '' means anj letter or packet transmitted hj the post under the 
authority of the Postmaster-Qeneral from the time of its being delivered to a 
post office letter-carrier, or other person authorized to receiye letters, to the time 
of its being delivered to the person to whom it is addressed, or to his house or 
office, or to his servant or agent, or other person considered to be authorized to 
receive the letter, according to the usual manner of delivering that person's 
letters. A letter not posted in the proper course, but put amongst the letters so 
posted for a sorter to sort is not a post letter. R. v. Shepherd, Dear. 606. 

*' Post letter-bag " includes a mail bag, or box, or package or parcel or other 
envelope or covering in which post letters are conveyed, whether it contains post 
letters or not. 

'* Mail " includes every conveyance by which post letters are carried, every 
person or horse employed in conveying or delivering post letters, every vessel 
employed by or under the Post-office or the Admiralty for the transmission of poet 
letters, or not regularly so employed but under contract for the conveyance of 
post letters, and every ship of war or vessel in the service of Her Majesty so 
employed. 

" Valuable security " is defined in sect. 47 in nearly the same terms as in sect. 1 
of the Larceny Act : see above. The only difference of much importance is that 
the definition in the Post Office Act includes any warrant or order for the delivery 
or transfer of any goods or valuable thing (s. 47). 
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or any chattel, money^ or valuable security, from or out 
of a post letter ; 

or who stops a mail with intent to rob or search the 
same; 

(e.) ^ or who secretes, embezzles, or runs away with any of 
the things mentioned below,^ or any part of any such thing, 
being an officer or servant of the Governor and Company of 
the Bank of England, or of the Bank of Ireland, and being 
intrusted with any such thing lodged or deposited with the 
said governor and company,^ or with him as an officer or 
servant of the said governor and company. 

Abtiole 325. 

THEFTS PX7NISHABLE WITH PENAL SERVITUDE FOB FOURTEEN 

YEARS. 

Every one commits felony, and is liable, upon conviction 
thereof, to a maximum punishment of fourteen years penal 
servitude, who does any of the foUowing things (that is to 
say): 

(a.) * who steals any horse, mare, gelding, colt, filly, bull, 
cow, ox, heifer, calf, ram, ewe, sheep, or lamb, or wilfully 
kills any such animal with intent to steal the carcase, skin, 
or any part thereof; or 

(J.) * who steals any chattel, money, or valuable security 
from the person of another ; or 

(c.) ® who steals in any dwelling-house any chattel, money, 
or valuable security, if the value of the property stolen is in 
the whole £5 or more, or if the offender puts any one, being 
in such dwelling-house, in bodily fear by any menace or 
threat; or 

1 24 & 25 Vict. c. 96, s. 73, S. 

' Anj bond, deed, note, bill, dividend warrant, or warrant for the pa3rment of 
any annuity, or interest, or money, or any security, money, or other effects of 
any other person, or body politic or corporate. 

' This must mean ^* either of the said goTernors and companies.*' 

♦ 24 & 25 Vict. c. 96, ss. 10, S., 11. 

* Ibid. s. 40, S. 

• Ibid. 88. 60, 61, S. 
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(d.) ^ who Bteals to the value of ten shillings any of the 
^ goods mentioned below^ whilst laid, placed, or exposed, 
during any stage, process, or progress of manufacture, in any 
building, field, or other place ; or 

(e.) ^ who steals any goods or merchandise in any vessel, 
barge, or boat of any description whatsoever, in any haven 
or in any port of entry or discharge, or upon any navigable 
river or canal, or in any creek or basin belonging to or com- 
municating with any such haven, port, river, or canal ; or 

(/.) ® who steals any goods or merchandise^from any dock, 
wharf, or quay, adjacent to any such haven, port, river, 
canal, creek, or basin, as is mentioned in the last clause; or 

(gr.) *who * plunders or steals any part of any ship or 
vessel in distress, or wrecked, stranded, or cast on shore, or 
any goods, merchandise, or articles of any kind belonging to 
any such ship or vessel ; or 

(h.) ®who, being a clerk or servant, or being employed 
for the purpose or in the capacity of a clerk or servant, steals 
any chattel, money, or valuable security belonging to or in 
the possession or power of his master or employer, or fraudu- 
lently embezzles any chattel, money, or valuable security 
delivered to or received and taken into possession by the 
offender, for or in the name or on the account of his master 
or employer ; or 

(♦.) ^ who, being employed in the public service of Her 
Majesty, or being a constable or other person employed in 
the police of any county, city, borough, district, or place 
whatsoever, steals, embezzles, or in any manner fraudulently 
applies for his own benefit, or for any purpose except the 
public service, the whole or any part of any chattel, money, 

» 24 & 26 Vict, c 96, s. 62, S. 

' Any woollen, linen, hempen, or cotton yarn, or any goods or article of silk, 
woollen, linen, cotton, alpaca, or mohair, or of any one or more of those materials 
mixed with each other, or mixed with any other material. 

» 24 & 25 Vict. c. S6, s. 63, S. 

* Ibid. 8. 64, S. 

' I do not know that this word has any special legal signification. 

« 24 & 25 Vict. c. 96, ss. 67, 68, S, W. 

» Ibid. ss. 69 S., 70. 
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or yalnable security belonging to or in the possession or 
power of Her Majesty^ or intrusted to the offender or 
received or taken into possession by him in virtue of his 
employment. 

Article 826. 

THEFTS PUinSHABLE WITH PENAL SEBYITUDE FOB SETEK 

YEABS. 

^ Every one commits felony, and is liable upon conviction 
thereof to seven years penal servitude, as a maximum punish- 
ment, who steals any chattel or fixture of the value of more 
than £5, let to be used by him or her in or with any house 
or lodging, whether the contract was entered into by the 
offender or his wife, or her husband, or by any person on 
his or her, or on her husband's, behalf. 

If the value of the thing stolen do not exceed £5, the 
offender is liable to a maximum punishment of two years 
imprisonment and hard labour. 

Abtigle 827. 
thefts punishable with penal sebvitube fob five 

YEABS. 

Every one commits felony, and is liable upon conviction 
thereof to a maximum punishment of five years penal servi- 
tude, who does any of the following things (that is to say) : 

(a.) * who steals or for any fraudulent purpose destroys, 
cancels, obliterates, or conceals the whole or any part of 
any ^ document of title to lands ; or 

(b.) ^ who steals or for any fraudulent purpose takes from 
its place of deposit for the time being, or from any person 

» 24 & 25 Vict. c. 96, 8. 74, S. W. 

« Ibid. 8. 28. 

' The term ** document of title to lands** includes an^ deed, map, paper, or 
parchment written or printed, or partly written and partly printed, being or con- 
taining evidence of the title, or any part of the title, to any real estate, or to any 
interest in or out of any real estate (24 & 25 Vict, a 96, a. 1). 

♦ 24 & 25 Vict. c. 96, s. 3-^, S. 
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haying the lawful custody thereof,^ or unlawfully and mali- 
ciously cancels, obliterates, injures, or destroys the whole or 
any part of any of the judicial or official documents mentioned 
below ; ^ or 

(c.) ^ who steals, rips, cuts, severs, or breaks, with intent 
to steal, any glass or woodwork belonging to any building 
whatsoever, or any* metal, or any utensil or fixture of what- 
ever material, fixed in or to any building whatsoever, or 

anything made of metal fixed in any land, being private 
property, or for a fence to any dwelling-house, garden, or 
area, or 

in any square or street, or in any place dedicated to public 
use or ornament, or 

in any burial ground ; or 

(d.) '^ who steals, or cuts, breaks, roots up, or otherwise 
destroys or damages with intent to steal the whole or any 
part of any tree, sapling, or shrub, or any underwood, if the 
value of the article or articles stolen, or the amount of the 

* Taking a warrant of execution ftom a county court bailiff, under the impres- 
sion that his authority depends on its possession, is " a taking for a fraudulent 
purpose," but is not stealing under this section : H. v. BaUey, L. R. 1 C. C. R. 347. 

* Any record, writ, return, panel, process, interrogatory, deposition, affidavit, 
rule, order, or warrant of attorney. Any original document whatsoeyer belong- 
ing to any Court of record, or relating to any matter civil or criminal begun, 
depending, or terminated in any such Court. Any bill, petition, answer, interro- 
gatory, deposition, affidavit, order or decree, or any original document whatsoever 
of or belonging to any Court of Equity, or relating to any cause or matter begun, 
depending, or terminated in any such Court. Any original document in anywise 
relating to the business of any office or employment under Her Majesty, and b3ing 
or remaining in any office appertaining to any Court of Justice, or in any of Her 
Majesty's castles, palaces or houses, or in any government or public office. 

' 24 & 25 Vict. c. 96, s. 31, S. W. as in case of simple larceny. The words 
« burial ground ** were added to do away with a doubt expressed by Baron Brani- 
well (^. V. Jones^ D. & B. 558) as to whether a churchyard was a " public 
place ** within 7 & 8 Geo. 4, c. 29, s. 44. The other judges did not share this 
doubt. The present enactment does not absolutely remove it, as there are many 
churchyards which are not burial grounds. However, the case of i?. v. Jones 
distinctly decided the point. 

* '* Lead, iron, copper, brass, or other metal." 

» 24 & 25 Vict. c. 96, s. 32, S. W. The nection is re-arranged for the sake of 
brevity, and the word " grow " substituted for ** grows " to meet the grammar. 
The change also represents the sense, for it has been held that in estimating the 
damage done the value of several trees injured at the same time may be put 
together : H. t. Shepherd^ L, R. 1 C. C. R. 118. 

S 
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injury done exceeds £5, or exceeds the value of £1, if the 
article or articles stolen or damaged grow in any park, 
pleasure ground, garden, orchard^ or avenue, or in ground 
adjoining or belonging to any dwelling-house ; or 

(e.) ^ who steals any oysters or oyster brood from any 
oyster bed, laying, or fishery, being the property of any 
other person, and sufiSciently marked out and known as such, 

(f.) ^ who maliciously or fraudulently abstracts, causes to be 
wasted or diverted, consumes or uses any electricity. 

^ Every one who commits any of the offences specified in 
clauses (c), (d.), or (e.), after being previously convicted of any 
misdemeanor indictable under 24 & 25 Vict. c. 96, or after 
two previous summary convictions under 24 & 25 Vict. c. 96, 
or c. 97, or any Act mentioned in note (2) to Article 321, is 
liable to a maximum punishment of seven years penal 
servitude. 

Article 327a. 
theft punishable with two years imprisokment. 

* Every one commits felony and is liable on conviction 
thereof to two years hard labour as .a maximum punishment 
who steals or severs with intent to steal the ore of any metal 
or any lapis calaminaris, manganese, or mundick, or any wad, 
black cawke, or black lead, or any coal or cannel coal from any 
mine, bed, or vein thereof respectively. 

> 24 & 25 Vict. c. 96, s. 26, S. 

' 45 & 46 Vict. c. 56, s. 23, declares that every such person shall be '< guilty of 
simple larceny and punishable accordingly." ** Electricity " is defined in s. 32 
as meaning " Electricity, electric current or any like agency." Probably the 
latter applies only to electricity used commercially. It would hardly apply to a 
person who in order to spoil a philosophical experiment maliciously caused 
electricity to be wasted. 

' 24 & 25 Vict. c. 96, s. 8, S. W., makes this provision as to all offences punish- 
able under the Act as simple larceny. The offences In question are created by 
8S. 26, 31, 32, 33, 36. The case of a conviction of one of these offences after a 
previous conviction for felony is provided for, I suppose, by 7 & 8 Geo. 4, c. 28, 
s. 11. See Article 19, ante. 

* 24 & 25 Vict. c. 96, 8. 38, S. 
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Article 328. 

sundry offences resembling theft — punished by various 

terms op imprisonment, etc. 

Every one who does any of the following things is liable 
to the consequences stated in the schedule in the note 
hereto as a maximum punishment (that is to say) : 

(a.) ^ who steals any dog ; or 

(J.) ^ who unlawfully has in his possession, or on his 
premises, any stolen dog, or the skin of any stolen dog, 
knowing such dog to have been stolen, or such skin to be 
the skin of a stolen dog ; or 

(c.) ^ who corruptly takes any money or reward, directly 
or indirectly, under pretence or upon account of aiding any 
person to recover any stolen dog, or any dog in the posses- 
sion of any person not its owner ; or 

(d.) * who steals, or wilfully kills with intent to steal 
the same, or any part thereof, any bird, beast, or other 
animal ordinarily kept in a state of confinement, or for any 
domestic purpose, not being the subject of larceny at 
common law ; or 

(«.) ^ who has in his possession, or on his premises any 

Schedule* 



34 ft 25 Vict C. 96, 
Olaaaes. 


Maximum paniahment and other consequences. 


How Inflicted. 


a. 
Sect. 18. 


First offence. Six months imprison- 
ment with hard labour, or £20 fine, 
besides value of dog. 


CJonviction before 
two justices. 




Second off ence. Misdemeanor. Eight- 
een months imprisonment and hard 
labour. 


Indictment. 



» 24 & 25 Vict. c. 90, s. 18. 
2 Ibid. s. 19. 
=» Ibid. s. 20. 
* Ibid. s. 21. 
» Ibid. a. 22. 
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Bucli bird, or the plumage thereof, any such animal or the 
skin, or any part thereof, as is mentioned in the last clause, 
knowing that the same has been stolen, or was part of a 
stolen bird or animal ; or 

(/•) ^ ^^^ unlawfully and wilfully kills, wounds, or takes 
any house-dove or pigeon under such circumstances as do 
not amount to larceny at common law ; or 

(g,) who ^ unlawfully and wilfully uses any dredge or 
any net, instrument, or engine whatsoever, within the limits 
of any oyster-bed, laying, or fishery, being the property of 
any other person, and sufficiently marked out or known as 
such, for the purpose of taking oysters or oyster brood, 
although none shall be actually taken; or unlawfully and 
wilfully drags upon the ground or soil of any such fishery, 
with any net, instrument, or engine ; or 

(h.) ^ who steals, or cuts, breaks, roots up, or otherwise 
destroys, or damages, with intent to steal the whole or any 
part of any tree, sapling, or shrub, or any underwood, the 



Schedule. 



24 & 25 Vict. c. 96, 
Claases. 


Maxlmnm punishment and other oonaequences. 


How Inflicted. 


Sect. 19. 


First offence. £20 fine. 


Conviction before 
two justices. 




Second offence. Same as second offence 


Indictment 


c. 
Sect. 20. 


Misdemeanor. Eighteen months im- 
prisonment and hard labour. 


Indictment. 


(I and €, 
Sects. 21, 22. 


First offence. Six months imprison- 
ment and hard labour, or £20 fine, 
besides the value of the animal. 


Conviction before 
one justice. 




Second offence. Hard labour for twelve 
months. 


Do. 



» 24 & 25 Vict. c. 96, a. 23. 

« Ibid. s. 26. 

» Ibid. s. 33, S, W. 
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value of the thing stolen, or the amount of the damage 
done, being a shilling at the least ; or 

(f .) ^ who steals, or cuts, breaks, or throws down, with 
intent to steal any part of any live or dead fence, or any 
wooden post, pale, wire, or rail, set up or used as a fence, 
or any stile or gate, or any part thereof respectively ; or 

(j\) ^ who fails to satisfy a justice of the peace, on being 
taken or summoned before him, that he came lawfully by 
any of the things mentioned in clauses (h,) or (i.) found in 
his possession, or on his premises with his knowledge ; or 

(k.) ^ who steals, or destroys, or damages with intent to 
steal any plant, root, fruit, or vegetable production, growing 
in any garden, orchard, pleasure ground, nursery ground, 
hothouse, greenhouse, or conservatory ; or 

(I.) *who steals or destroys, or damages with intent to 
steal, any cultivated root or plant used for the food of man 
or beast, or for medicine, or for distilling, or for dyeing, or 



SCHEDDUS. 



24&2$Vlctc.96. 
Clauses. 


Maximum punishment and other consequences. 


How inflicted. 


Sect. 23. 


£2 for each bird killed over and above 
its value. 


Conviction before 
one justice. 


9- 
SccU 26. 


Misdemeanor. Three months impri- 
sonment and hard labour. 


Indictment. 


Sect. 33. 


First offei\ce, £5 fine over and above 
the value of the thing stolen. 


Conviction before 
one justice. 




Secmid offence. Hard labour for twelve 
months. 


Do. 




Stibsequent offences. Felony. Punished 
as simple larceny. (Article 321.) 


Indictment. 



» 24 & 25 Vict. c. 96, s. 34. 

« Ibid. 8. 35. 

» Ibid. s. 36, S. W. 

* Ibid. s. 37. 
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for or in the course of any mannfacttire, and growing in any 
land open or enclosed, not being a garden^ orchard, pleasure 
ground, or nursery ground ; or 

(m.) * who, being taken or summoned before a justice, does 
not satisfy such justice that he came lawfully by any goods, 
merchandise, or articles of any kind belonging to any ship 
or vessel in distress, or wrecked, stranded, or cast on shore, 
found in his possession, or on his premises with his know- 
ledge; or 

(n.) ^ who, being summoned by a justice of the peace, does 



Schedule. 



21 & 25 Vict. c. 96, 
CUuses. 



Sect. 34. 



Maximum punishment and other consequences. 



First offence. £5 fine over and above 
the value of the thing stolen. 



How inflicted. 



Conviction beforo 
one justice. 



Second offence* Hard labour for twelve 
months. 



Do. 



J- 
Sect. 35. 



Sect. 36. 



7. 

Sect. 37. 



£2 fine over and above the value of 
the thing. 



Conviction before 
one justice. 



First offence. Six months imprison- 
ment and hard labour, or £20 fine 
over and above the value of the 
thing stolen or injuiy done. 



Conviction beforo 
one justice. 



Second offence. Felony. Punished as 
simple larceny. (Article 321.) 



Indictment. 



First offence. One month's imprison- 
ment and hard labour, or £1 fine 
over and above the value of the 
thing stolen. Payment of costs may 
be ordered. In default of payment a 
month's imprisonment with or with- 
out hard labour, unless payment. 



Conviction before 
one justice. 



Second offence. Hard labour for six 
months. 



Do, 



» 24 & 25 Vict. c. 96, s. 65. 
« IbiU. 8. GCi, 



e9«i 
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not appear and satisfy such justice that he came lawfully 
fey aiiy goods, merchandise, or articles whatsoever, offered or 
exposed for sale by him, and unlawfully taken, or reasonably 
suspected so to have been taken from any ship or vessel in 
distress, or wrecked, stranded, or cast on shore. 

^ Every one who commits any of the offences- specified in 
clauses (h,) or (i.), after being previously convicted of any 
misdemeanor indictable under 24 & 25 Vict, c. 96, or after 
two previous summary convictions under 24 & 25 Vict. 
c. 96, or c. 97, or any of the Acts mentioned in note (2) to 
Article 321, is liable to a maximum punishment of seven 
years penal servitude. 

Schedule. 



24 & 26 Vict. c. 96, 
Clauses. 



m and n. 
Sects. 65, 66. 



Maximum puniabmeiit and other consequences. 



Six months imprisonment and hard 
labour, or £20 fine over and above 
the value of the proi)erty. Pro- 
perty to be restored to owner. 



How inflicted. 



Conviction before 
one justice. 



» 24 & 25 Vict. 0. 96, s. 8, S. W. See note to last Article. 



264 A DIGEST OF 



CHAPTER XL. 

I OBTAINING PROPERTY BY FALSE PRETENCES AND OTHER 
CRIMINAL FRAUDS AND DEALINGS WITE PROPERTY. 

Abticle 329. 
obtaining goods, etc., bt false pretences. 

EvEBY one commits a misdemeanor, and is liable npon con- 
viction thereof to five years penal servitude as a maximum 
punishment, who 

(a.) ^ by any false pretence obtains from any other person 
any chattel, money, or valuable security with intent to 
defraud, or who, 

(6.) ^ with intent to defraud or injure any other person by 
any false pretence, fraudulently causes or induces any other 
person to * execute any valuable security, or to write, im- 
press, or affix his name, or the name of any other person,' 
upon any paper or parchment, in order that the same may 
afterwards be made or converted into, or used or dealt with 
as, a valuable security. 

It is not an offence to obtain by false pretences any chattel 
which is not the subject of larceny at common law, but it is 
immaterial whether such a chattel so obtained is or is not in 
existence at the time when the false pretence is made if the 
thing when made is obtained by the false pretence. 

It is not an offence to obtain credit in a partnership 
account by false pretences as to the amount which a partner 
is entitled to charge against the partnership funds. 

» 3 Hist. Cr. Law, 160-2. 

' 24 & 25 Vict. c. 96, 8. 88, S., as explained hj the cases. 

* Ibid. 8. 90, S. This section was meant to cover such c«ise8 as R, y. Danger, 
D. & B. 307, and greatly extends the old law on the subject. See Mr. Greaves's 
note to the section in his edition of the Acts. 

* Make, accept, endorse, or destroy the whole or any part of. 

* or of any company, firm, or co-partnership, or the seal of any body corporate, 
company, or society. 
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Illustrations. 

(1.) ^ A obtsdns two pointers worth £5 each by a false pretence. This 
is not an offence within this Article. 

(2.) * A orders a van from B, and gets it made and delivered by falsely 
pretending to be agent to a company. This is an offence, although the van 
was not in existence when the pretence was made. 

(3.) ' A travels as agent for his partners, and obtains commission from 
them by falsely pretending he has received orders. His commission would 
form a charge on the partnership funds. This is not an offence within this 
Article. 

Abtiole 330. 
definition of "false pretence." 

The expression " false pretence," in Article 329, means a 
false representation made either by words, by writing, or by 
conduct, that some fact exists or existed, and such a repre- 
sentation may amount to a false pretence, although a person 
of common prudence might easily have detected its falsehood 
by inquiry, and although the existence of the alleged fact 
wao in itself impossible. 

But the expression " false pretence " does not include 

(a.) a promise as to future conduct not intended to be 
kept, unless such promise is based upon or implies an exist- 
ing fact falsely alleged to exist ; or, 

(6.) such untrue commendation or untrue depreciation of 
an article which is to be sold as is usual between sellers and 
buyers, unless such untrue commendation or untrue depreci- 
ation is made by means of a definite false assertion as to some 
matter of fact capable of being positively determined. 

Jllttstrations. 

(1.) * A, not being a member of the University of Oxford, represents 
himself to be such by wearing a student's cap and gown, and thereby 



» R, v. Hobinson, Bell, 34. 

« B. V. Martin, L. R. 1 C. C. R. 56. 

■ i?. V. Evans, L. & C. 755. I am anable to follow the reasoning of this judgment. 

♦ iJ. V. Barnard, 7 C. & P. 784. The defendant said he was a member of 
Magdalen College, but Holland, B., said he would have left the case to the jurj on 
the mere wearing of the dress if nothing had been said. 
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obtaioing a pair of straps from a tradesman in Oxford. This is a false 
pretence by conduct. 

(2.) ^ A presents a note for £5 as a good note for that amount, knowing 
that the bank by which it was issued had stopped. This is a false pre- 
tence by conduct. 

(3.) * A gives a cheque in discharge of a debt. This is a representation 
that A has authority to draw upon the bank for the amount of the cheque, 
and that the cheque is a good and valid order for the payment of money. 
If these representations are untrue to the knowledge of A, and if he intends 
to defraud and obtains goods by making them, he commits the offence of 
obtaining goods by false pretences, but the mere giving of a cheque is not 
necessarily a representation that the drawer has funds at the bank to 
meet it. 

(4.) * The secretary of an Odd Fellows' lodge tells a member that he owes 
the lodge 1S&, 6(2., and thereby obtains that sum from him, whereas in fact 
he owed only 2s, 2d, This is a false pretence, though an inquiry might 
easily have been made. 

(6.) * A represents to B that A has power to bring back B's husband (who 
had run away) over hedges and ditches, and that a certain stuff which A 
has is sufBcient and effectual for that purpose, and thereby obtains from 
B a dress and two sixpences. This is a false pretence, although the 
alleged fact is impossible. 

(6.) '^ A tells B that A is going to pay his rent on the 1st of March, and 
wants £10 to make up his rent, whereby he obtains £10 from B. This 
statement, though false, is not a false pretence, as it relates to something 
intended to be done at a future time. 

(7.) ' A falsely tells B that A has bought skins, and wants £4 lOs. to fetch 
them by the railway, and that he will sell them to B if B will lot A have 
the £4 lOs. on account, which B does, partly because B believes that A has 
bought the skins, and partly because B believes that A will sell the skins 
to B. This is a false pretence, as part of it alleges falsely an existing fact. 

(8.) ^ A obtains money from B by promising to marry her, and to furnish 



^ Per Crompton, J., in Evanses Case, Bell, C. C. 192. The rest of the Court seemed 
.to be of the same opinion. 

« B. V. Ifazletonf L. R. 2 C. C. R. 134. See, too, H. v. Jackson, 3 Camp. 370 ; 
i2. v. Parker, 2 Moo. 1. There was some slight difference of opinion (or rather of 
expression) amongst the judges in this case. The judges were anxious to point 
out that to give a cheque on a bank where the drawer has no balance is not neces- 
sarily an offence, as he may have a right to overdraw or a reasonable expectation 
that if he does his drafts will be honoured. These considerations would seem to 
affect not the falseness of the pretence, but the defendant's knowledge of its 
falsehood and his intent to defraud. 

• Woolley*8 Case, 1 Den. 559. See, too, i?, v. Jessop, D. St B. 442. 

♦ B, v. Giles, L. & C. 502. 
» Lee's Case, L. & C. 309. 
« 2?. v. West, D. & B. 575. 

' B. y. Jcnnison, L. & C. l.")?. 
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a house "with the money, representing himself to be an unmarried'man. A 
in fact is married The representation that A was unmarried is a false 
pretence, though the promises based upon it would not have been false 
pretences without it. 

(9.) ^ A induces B to lend him money by saying that certain spoons arc of 
the best quality, that they are equal to Elkington's A (a description known 
in the trade), that the fouDdation is of the best material, and that they 
have ns much silver in them as Elkington*s A. These words being con- 
strued as mere exaggeration of the quality of the spoons, and not as contain- 
ing a statement of a definite fact as to the quantity of silver in the spoons, 
are not a false pretence. 

(10.) ^ A induces B to buy a chain by saying, " It is 15-carat gold, and you 
will sec it stamped fine on every link. It was made for me, and I paid 
nine guineas for it. The maker told mo it was worth £5 to sell as old 
gold." The chain had on every link the mark 15-ct. The chain in fact 
was 6-carat gold, worth in all £3 0^. Sd. This is a false pretence. 

Article 331. 
op ** obtaining." 

^ The word " obtains," in Article 329, means an obtaining 
by the offender from the owner, with an intent on the part of 
the offender to deprive the owner permanently and entirely 
of the thing obtained, and it includes cases in which things 
are obtained by a contract which is obtained by a false pre- 
tence, unless the obtaining under the contract is remotely 
connected with the false pretence. 

* Whoever, by any false pretence, causes or procures any 
money to be paid, or any chattel or valuable security to be 
delivered to any other person for the use or benefit, or on 

' JR. Y. Bryan, D. & B. 265. This, I think, is the true view of the case. 
Willes, J., and Bramwell, B., thought the conviction should be sustained on the 
ground that the representation that the spoons had as much silver on them as 
£lkington'8 A was a specific false pretence as to an existing fact. Ten other 
judges (Campbell, C.J., Cockbum, C.J., Pollock, C.B., Coleridge, Cresswell, Erie, 
Crompton, Crowder, JJ., and 'Watson and Channel, BB.), all said in different 
words that the language used was mere puffery. The principle does not appear to 
have been doubted. The case is often, but I think wrongly, supposed to decide 
that a misrepresentation as to quality cannot be a false pretence. This depends 
on the further question whether the representation is made by means of alleging 
the existence of a fact which does not exist. S. v. Foster^ 46 L. J. (M. C.) 128, is a 
later illustration of the principle of i?. v. Bryan. 

« B. V. Ardleyy L. R. 1 C. C. R. 301. 

» niustrations (1H6). 

* 24 k 25 Vict. c. 96, s. 8i». 
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account of the person making such false pretence, or of any 
other person, with intent to defraud, is deemed to have ob- 
tained such money, chattel, or valuable security within the 
meaning of Article 329. 

^ If the person from whom anything is obtained by a person 
making a false pretence is not deceived by such false pre- 
tence, but delivers the thing intended to be obtained by it, 
knowing the pretence to be false, such thing is not deemed 
to have been obtained by such pretence. 

2 If a thing is obtained by the joint effect of several false 
pretences, any one of which is a false pretence within the 
meaning of the last Article, and if the thing would not have 
been obtained without that false pretence, it is deemed to 
have been obtained by such false pretence. 

JUusirations, 

(1.) ' A draws a bill upon B in London and gets it discounted by C in 
Russia by falsely pretending, by means of a forged authority, that he is 
authorized to draw upon B for the amount of the bill. A does not attempt 
to obtain money by false pretences from B, though he meant that G should 
forward the draft to B, and should obtain payment of the amount, and 
though his act if done in England would have been an obtaining by false 
pretences from C. 

(2.) * A by a false pretence obtains from B, a livery stable keeper, the use 
of a horse for the day for which he would have been charged 7s, This is 
not obtaining goods by false pretences, as the horse was returned. 

(3.) ° A, by false pretences, induces B to enter into partnership with him, 
and to advance £500 as part of the capital of the conceru. B treats the 
partDcrship as an existing one, and endeavoui's to dispose of his interest in 
it. A has not obtained £500 by false pretences, as B, as partner, retained 
his interest in it. 

(4.) • A induces B to buy a cheese at a higher price than it is worth, by 
inserting in it a taster of superior quality to the rest of the cheese, and so 



» Illustration (7). 

« Illustration (8). 

» H. V. Oarrettt Dear. 232. 

* B. V. Kilham, L. R. 1 C. C. R. 261. 

^ E, V. Watson, D. k B. 348. The judges guarded in their jndgment against 
the notion that fraudulently inducing a man to enter into a partnership could in 
no case he within the statute, as, for instance, of the alleged eiistence of any trade 
which was a false pretence. 

• H, V. Abbott, 1 Den. 273. 
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making B believe that the whole cheese was of the same quality as the 
taster. This is obtaining money by a false pretence. 

(5.) ^ A induces B to lend him £100 on a deposit of title deeds to land, by 
falsely pretending that a honse had been built upon it worth £300. This 
is obtaining £100 by a false pretence. 

(6.) ^ A, by falsely pretending to be a naval officer, induces B to enter 
into a contract to board and lodge him at a guinea a week, and under this 
contract is supplied with food for a week. This is not obtaining food by 
false pretences, as the supply of food in consequence of the contract is too 
remotely the result of the false pretence to become the subject of an indict- 
ment. 

(7.) ' A makes a false pretence to B to obtain money, which pretence is 
false to B^s knowledge. B pays A the money and prosecutes him for obtain- 
ing it by a false pretence. This is not obtaining money by a false pretence. 

(8.) A falsely pretends to B, 1, that he is an unmarried man ; 2, that 
he will marry B ; 3, that if B will give him £8 he will furnish a house for 
himself and her to live in after marriage. By these false pretences he 
obtains the £8. He is deemed to have obtained the £8 by the false pre- 
tence that he is an unmarried man, which is a false representation as to an 
existing fact. 

Abtiole 332. 
intent to defraud. 

An intent to defraud, in the case of offences against 
Article 329, is consistent with an intent to undo the effect 
of the fraud if the offender should be able to do so. 

Illustration^ 

* A by false pretences induces B to let him have some carpets, intending 
to pay for them if he should be able to do so. This is an intent to 
defraud. 

Abtiole 333. 

OHEATma AT PLAY. 

* Every one is deemed guilty of obtaining money or a 

> 72. v. Burgon, D. & B. 11. 
» B. V. Gardner, D. & B. 40. 

' li. r. MiUsy D. & B. 205. It was, however, an attempt to obtain money by a 
false pretence. 

* i?. V. ITaylor, L. R. 2 C. C. R. 4. 

» 8 & 9 Vict. c. 109, 8. 17. See B, y. ffudsorit Bell, C. C. 263, for an illustra- 
tion of what does not amount to a ^ game." As to ** winning/' it has been doubted 
whether the money, &c., most be actually obtained, or whether winning the game 
by a false pretence would be within the section if the loser refused to pay the 
money : B» v. Moss, D. & B. 104. 
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valuable thing by a false pretence with intent to cheat or 
defraud, and is liable to be punished accordingly, who wins 
from any other person to himself or any other or others, any 
sum of money or valuable thing by any fraud or unlawful 
device, or its practice in playing at or with cards, dice, 
tables, or other game, or in bearing a part in the stakes, 
wagers, or adventures, or in betting on the sides or hands of 
them that do play, or in wagering on the event of any game, 
sport, pastime, or exercise. 

Article 334. 
obtaesrina credit, etc., by false pretences. 

^ Every one commits a misdemeanor, and is liable upon 
conviction thereof to twelve months imprisonment and hard 
labour, as a maximum punishment, who, 

(a.) in incurring any debt or liability, obtains credit under 
false pretences, or by means of any other fraud ; or, 

(J.) with intent to defraud his creditors or any of them, 
makes or causes to be made any gift, delivery, or transfer of 
or any charge on his property ; or, 

(c.) with intent to defraud his creditors, conceals or re- 
moves any part of his property since or within two months 
before the date of any unsatisfied judgment or order for 
payment of money obtained against him. 

Article 335. 
conoealina deeds and incumbrances. 

^ Every one commits a misdemeanor and is liable, upon 
conviction thereof, to a maximum punishment of two years 
imprisonment and hard labour, who, being a seller or mort- 
gagor of land, of any chattels, real or personal, or choses in 

* 32 & 33 Vict. c. 62, s. 13: The Debtors Act, 18G9. This section applies 
to all debtors and not merely to bankrupts and liquidating debtors, /?. v. I^owlandSf 
L. R. 8 Q. B. D. 530. 

« 22 & 23 Vict. c. 35, s. 24. The Attorney-Generars consent is necessary to a 
prosecution for this offence. 
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action conveyed or assigned to a purchaser, ^ or mortgagee, or, 
being the solicitor or agent of any such seller or mortgagor, 

conceals from the purchaser any settlement, deed, will, or 
other instrument material to the title, or any incumbrance, or 

falsifies any pedigree on which the title does or may 
depend, 

in order to induce him to accept the title offered or 
produced to him, and with intent to defraud. 

Article 336. 
conspibaoy to defraud or extort. 

Every one commits the misdemeanor of conspiracy who 
agrees with any other person or persons to do any act with 
intent to defraud the public, or any particular person, or 
class of persons, or to extort from any person any money or 
goods. Such a conspiracy may be criminal although the act 
agreed upon is not in itself a crime. 

^An offender convicted of this offence may be sentenced 
to hard labour. 

lllustratiotis* 

The following are instances of conspiracies with intent to defraud : — 

^ A conspiracy to defraud the public by a mock auction. 

* A conspiracy to raise the price of the funds by false rumours. 

^ A conspiracy to defraud the public by issuing bills in the name of a 
fictitious bank. 

° A conspiracy to induce a person to buy horses by falsely alleging that 
they were the property of a private person and not of a horse dealer. 

^ A conspiracy to induce a man to take a lower price than that for which 
he had sold a horse, by representing that it had been discovered to be 
unsound and re-sold for less than had been given for it. 



> 22 & 23 Vict. c. 35, s. 24. The words "or mortgagee" were added by 23 & 
24 Vict. c. 38, 8. 8. 
« 14 & 15 Vict. c. 100, s* 29. 
» i?. V. Lewis, 11 Cox, C. C. 404. 
* R. V. De Berengcr^ 3 M. & S. 67. 
» J?. V. Her>en, 2 East, P. C. 858. 
« R. v. Keixrich, 5 Q. B. 49. 
» CaHisWs Case, Dear. 337. 
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» A conspiracy to defraud a partner by false accounts, the fraud not being 
111 itself criminal when it was committed. 

* A conspiracy to defraud generally by getting a settling day for shares 
of a new company. 

Article 337. 

PRETENDING TO EXERCISE WITCHCRAI'T, 

^ Every one commits a misdemeanor and must, upon con- 
viction thereof, be imprisoned for a year, and may be obliged 
to give sureties for his good behaviour in such sum and for 
such time as the Court thinks fit, who pretends to exercise 
or use any kind of witchcraft, sorcery, enchantment, or con- 
juration, or undertakes to tell fortunes, or pretends from his 
skill or knowledge in any occult or crafty science to discover 
where or in what manner any goods or chattels supposed to 
have been stolen or lost may be found. 

Article 338. 
OHEATma. 

Every one commits the misdemeanor called cheating, who 
fraudulently obtains the property of another by any deceit- 
ful practice not amounting to felony, which practice is of 
such a nature that it directly affects, or may directly affect, 
the public at large. But it is not cheating within the mean- 
ing of this Article to deceive any person in any contract or 
private dealing by lies unaccompanied by such practices as 
aforesaid. 

Jlliistraitons, 

(1.) The following are instances of cheating : — 

* Selling by a false weight or measure even to a single person. 

* Selling clothing with the alnager's seal forged upon it. 



> n. V. Warburtm, L. R. 1 C. C. R. 274. 
« S, V. Aspinall, L. R. 1 Q. B. D. 730. 

* 9 Geo. 2, c. 5, s. 4. The offender was also to be pilloried every quarter for 
an hour in a market town on a market day, bat the pillory is abolished by 
7 Will. 4 & 1 Vict. c. 23. Would it be a good defence to an indictment for this 
offence to prove that the defendant not only " pretended/' but actually practised 
witchcraft ? As to witchcraft, see 2 Hist. Cr. Law, 430-6. 

* H. V. Toung, 3 T. R. 104, 
» 2 Russ. Cr. 609. 
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^ Selling a picture by moans of an imitation of the name of a well-knovrn 
artist inscribed upon it. 

' Maiming oneself in order to have a pretext for beggitg. 

' Selling unwholesome bread as if it were wholesome. 

(2.) The following cases are instances of frauds not amounting to 
cheating :— 

* Delivering short weight of bread, no false weights or tokens being used. 
" Receiving barley to grind and delivering a mixture of oat and barley 

-meal. 

* Selling as a Winchester bushel a sack of com which is not a Win- 
chester bushel, but greatly deficient. 

Abtiolb 839. 
bebyant8 feeding h0b8es, etc., against orders* 

^ Every servant commits a misdemeanori and is liable 
upon summary conviction thereof before two justices of the 
peace, as a maximum punishment, to three months imprison- 
ment and hard labour or to a fine of £5, and in default of 
payment before a time to be fixed by the justices, to impri- 
sonment with hard labour for three months, unless the fine 
is sooner paid, 

who, contrary to the orders of his master, takes from his 
possession any corn, pulse, roots, or other food, for the pur- 
pose of giving the same or having the same given to any 
horse or other animal belonging to or in the possession of 
his master. But the commission of such an offence does not 
amount to larceny, notwithstanding anything hereinbefore 
contained. 

Article 340. 
fradulently conoealina orb. 
^ Every one commits felony and is liable upon conviction 

> B, Y, Close, D. & B. 460. 

« 1 Hawk. P. C. 55 ; 2 Rum. Cr. 609. 

* 2 East, P. C. 822 ; S, v. Dixoi^ 3 M. & S. 11. 

* i?. V. EagUUmy Dear. 376. 

* i?. y UayneSy 4 M. & S. 214. 

* Finckney*8 Case, 2 East, P. C. 818. 
^ 26 & 27 Vict. c. 103, a. 1. 

* 24 & 25 Vict. c. 96, s. 39, S. Re-enacting earlier provisions. Passed in 
consequence of decision in B. ▼. Webb, 1 Moo. 431. 

T 
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thereof to a maximum punisliment of two years imprison- 
ment and hard labonr, 

who, being employed in or about any mine, takes, removes, 
or conceals any ore of any metal, or any lapis calaminaris, 
manganese, mundick, or other mineral found, or being in 
such mine with intent to defraud any proprietor of, or any 
adventurer in, any such mine, or any workman or miner 
employed therein. 

Abtiole 341. 
taking masks fboh public 8t0bbs. 

1 Every one commits felony, and is liable upon conviction 
thereof to a maximum punishment of seven years penal 
servitude, 

who, with intent to conceal Her Majesty's property in 
«ny stores under the care, superintendence, or control of a 
Secretary of State, or the Admiralty, or any public depart- 
ment or office, or of any person in the service of Her Majesty, 
takes out, destroys, or obliterates wholly or in part any 
mark described in the 1st schedule to the Public Stores Act, 
1875 (38 & 39 Yict. c. 25), or any mark whatsoever denoting 
the property of Her Majesty in any stores. 

Abtiole 342. 

OONOEALlNa TREASURE TROVE. 

^ Every one commits a misdemeanor who conceals from the 
knowledge of our Lady the Queen the finding of any trea- 
sure, that is to say, of any gold or silver in coin, plate, or 
bullion hidden in ancient times, and in which no person can 
shew any property. It is immaterial whether the offender 
found such treasure himself or received it from a person who 
found it, but was ignorant of its nature. 

' 88 & 89 Vict. c. 25, 9. 5. The same Act contains many offences punishable 
on summary conriction too special to be inserted here. 
* 8rd Inst. 182. And see H. v. TTtomas^ L. & C. 313. 
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CHAPTER XLI. 

» FRAUDS B7A0£NT8, TRUSTEES, AND OFFICERS OF PUBLIC 

COMPANIES— FALSE ACCOUNTING. 

Article 343. 

punishment of mibdemeanobs in this ghapteb. 

Every one who commits any of the misdemeanors defined 
in this chapter is liable, upon conviction thereof, to a maxi- 
mum punishment of seven years penal servitude. 

Abtiole 844. 
" msappbopbiate " defined. 

^ In this chapter the word '^ misappropriate " means convert- 
ing any of the things in respect of which the offences defined 
in it are committed to the use or benefit of the offender, or 
to the use or benefit of any person other than the person by 
whom the offender was intrusted therewith. In regard to 
each of the offences defined in Articles 345, 346, and 347, it 
is immaterial whether the offender was intrusted with the 
thing in respect of which the offence was committed solely, 
or jointly with any other person. 

'Abtiole 345. 
hisappbopbiations by bankers, merchants, etc. 

Every banker, merchant, broker, solicitor, or other agent 
commits a misdemeanor, 

(a.) who, having been intrusted as such with any money 
or security for the payment of money, with any direction in 
* writing to apply, pay, or deliver such money or security or 

» 8 Hist. Crim. Law, 150-160. 

* Thifl Article is simply a drafting abridgment from the sections referred to in 
the following Articles. 

» 24 & 25 Vict, c 96, s. 75, S. 

* As to what amounts to a direction in writing, see R. ▼. ChriHian^ L, R. 
2 C. C R« 94. 

T 2 
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any part thereof respectively, or the proceeds, or any part of 
the proceeds of such secnrity, for any purpose or to any 
person specified in snch direction, misappropriates the same 
in violation of good faith and contrary to the terms of snch 
direction, or 

(I,) ^ who, being intrusted as such with any chattel or 
valuable security, or any power of attorney for the sale or 
transfer of any ' stock, for safe custody or for any special pur- 
pose, and without any authority- to sell, negotiate, transfer, or 
pledge the same, sells, negotiates, transfers, pledges, or mis- 
appropriates the same, or the proceeds of the same, or any 
part thereof, or the share or interest to which such power of 
attorney relates or any part thereof, in violation of good 
faith and contrary to the object or purpose for which it was 
intrusted to him, or 

(c.) ® who, being intrusted as such with the property of 
any other person for safe custody, with intent to defraud, 
sells, negotiates, transfers, pledges or misappropriates the 
same or any part thereof. 

^ Clause (b.) does not extend 

to an agent who disposes of a chattel, valuable security, or 
power of attorney according to unwritten instructions given to 
him, and subsequently misappropriates the proceeds thereof, 
unless (possibly) he is proved to have had an intention to 
misappropriate the proceeds at the time when he disposed of 
the chattel, valuable security, or power of attorney, nor 

' to a solicitor who being intrusted with money to lay out 
on mortgage for his client misappropriates it, unless it 
appears specifically that he was to keep it with him for 
safe custody until it could be so invested. 



> 24 & 25 Vict. c. 96, 8. 75. 

' Stock means '* any share or interest in any public stock or fund, whether of 
the United Kingdom, or any part thereof, or of any foreign state, or in any stock 
or fund of any body corporate, company, and society." 

• 24 & 25 Vict. c. 96, s. 76, S. 

* This seems to be the effect of if. v. Ta^ookj 2 C. B. D. 157, and S. v. Cbcper^ 
L. R. 2 C. C._R. 123. In S. ▼. Tattock the judges were not altogether unanimous. 

» £. ▼. Newman, L. R. 8 Q. B. D. 706 ; M. v. FuUagar, L. R. 2 C. C. R, 123. 
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Abtiole 346. 
msappbopbiation under power of attorney. 

^ Every one commits a misdemeanor who, being intrnsted 
with any power of attorney for the sale or transfer of any 
property, fraudulently sells or transfers, or misappropriates 
the same, or any part thereof. 

Article 347. 
misappropriation by factors or agents. 

^ Every factor or agent intrusted, for the purpose of sale or 
otherwise, with the possession of any ^ goods, or of any docu- 
ment of title to goods, commits a misdemeanor who, con- 
trary to or without the authority of his principal and for the 
use or benefit of himself or any person other than the person 
by whom the goods were intrusted to him, and in violation of 
good faith, 

(a.) ^ makes any consignment, deposit, transfer, or delivery 
of any goods or document of title so intrusted to him as and 
by way of a pledge, lien, or security for any money or valu- 
able security thereon borrowed or received, or intended to be 
thereafter borrowed and received by him ; or 

(h.) ^accepts any advance of any money or valuable 

> 24 & 25 Vict. c. 96, s. 77, S. 

« Ibid. 8. 78, S. 

' ^Anj factor or agent intrusted as mentioned above, and possessed of any snch 
document of title, whether derired immediately from the owner of such goods, or 
obtained by reason of such factor or agent having been intrusted with the poses- 
sion of the goods, or of any other document of title thereto, b deemed to hare 
been intrusted with the possession of the goods represented by such document of 
title (s. 79), S. 

A factor or agent is deemed to be in possession of goods whether the same are 
in his actual custody or held by any other person subject to his control, or for 
him or on his behalf (s. 79). 

A factor or agent in possession of such goods or documents is taken to have 
been intrusted therewith by the owner thereof ^unless the contrary is shewn 
(s. 79). 

* Every contract, pledging, or giving a lien upon such document of title is 
deemed to be a pledge of and lien upon the goods to which the same relates 
(s. 79). 

* Where any loan or advatce is honSfide made to any such factor or agent on 
the faith of any contract or agreement in writing to consign, deposit, transfer, ov 
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secnrity on the faith of any ^ contract or agreement to con- 
sign, deposit, transfer or deliver any such goods or document 
of title. 

^ Provided, in each case, that the amount for which such 
goods or documents are made security in any of the ways 
aforesaid exceeds the amount justly due to such agent from 
his principal at the time when the security is given, together 
with the amount of any hill of exchange drawn by or on 
account of such principal and accepted by such factor or 
agent. 

Abticle 348. 
glebks, etc., assistina in pboouring advances. 

^ Every clerk, or other person, who knowingly and wilfully 
acts and assists in making any ^ security, or accepting or 
procuring any advance mentioned in Article 347, commits a 
misdemeanor. 

Abtiole 349. 

FSAXTDULENT TBUSTEES. 

* Every * trustee of any property for the use or benefit, 
either wholly or partially, of some other person, or for any 

deliver such goods or documents of title, and such goods or documents of title arc 
actually received by the person making the loan or advance without notice of the 
factor's or agent's want of authority, the loan or advance is deemed to be made 
on the security of the goods, though the goods or documents of title are not 
actually received by the person making the advance till *' the period subsequent 
thereto '* (s. 79). The necessity for this explanation, which is taken from part of 
s. 79, u not very obvious, nor do I understand what particular period is referred 
to by the concluding words. 

> Any contract or agreement, whether made direct with such factor or agent, 
or with any clerk or other person on his behalf, is deemed to be a contract or 
agreement with such factor or agent (s. 79). Of course it is. 

< 24 & 25 Vict, c 96, s. 78, S. 

• «• Any such consignment, deposit, transfer, or delivery." 

« 24 & 25 Vict, c 96, s. 80, S. 

I M trustee " means a trustee on some express trust created by some deed^ will) 
or instrument in writing, and includes the heir or personal representative of any 
such trustee and any other person upon or to whom the duty of such trust has 
devolved or come^ and also an executor and administrator, and an official manager 
asignee, liquidator, or othef like officer acting under any present (6 Aug. 1861) 
or future Act of Parliamelit relating to joint stock companies, bankruptcy, or 
insolvency: 24 & 25 Vict. c. 96, s. 1. 
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public or charitable purpose, who with intent to defraud 
misappropriates the same, or otherwise disposes of or destroys 
such property or any part thereof, commits a misdemeanor. 

A public purpose is such a purpose as would be recognized 
as public in a court of law, and not a purpose the execution 
of which is a matter of public importance. 

Illustrations, 

(] .) * The trustees of a savings bank, which has printed rales, one of 
which directs the manner in which the funds are to be invested, are 
trustees on an express trust created by an instrament in writing, but not 
for a public purpose. 

(2.) ' The purposes of an institution exempted from liability to the 
poor-rate would be public. 

Abtigle 850. 

FBAUDS BY DIBEOTOBS AND PUBLIO OFFICEBS. 

Every director or public officer of any body corporate or 
public company commits a misdemeanor who 

(a.) ^fraudulently takes, or applies for his own use or 
benefit, or for any use or purposes other than the use or 
purposes of such body corporate or public company, any of 
the property of such body corporate or public company ; or 

(b,) ^ as such receives or possesses himself of any of the 
property of such body corporate or public company, other- 
wise than in payment of a just debt and demand, and, with 
intent to defraud, omits to make, or to cause and direct to be 
made, a full and true entry thereof in the books and accounts 
of such body corporate or public company ; or 

(6.) 'with intent to defraud, destroys, alters, mutilates 
or falsifies any book, paper, writing, or valuable security 
belonging to the body corporate or public company : or 

makes or concurs in the making of any false entry ; or 

omits or concurs in omitting any material particular in 
any book of account or other document ; or 

» R. V. Fhtcher^ L. & C. 180. 
« R, V. Fletcher. L. & C. 203. 

• 24 & 26 Vict. c. 96, 8, 81, S. 

* Ibid. 8. 82, S. 
' Ibid. B. 83, a 
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(d.) ^ makes, circnlates or publishes, or concurs in making, 
circulating or publishing, any written statement or account 
which he knows to be fiEtlse in any material particular with 
intent to deceive or defraud any member, shareholder, or 
creditor of such body corporate or public company ; 

or with intent to induce any person to become a share- 
holder or partner therein, or to intrust or -advance any pro- 
perty to such body corporate or public company, or to enter 
into any security for the benefit thereof. 

The offences defined in clauses (a.) and (e.) may be com- 
mitted by members, and the offences defined in clauses (b.), 
(a), and (d.) by managers of bodies corporate and public 
companies, as well as by the directors or public officers 
thereof. 

Abtiolb 851. 
rule of evidence. 

^ No one is entitled to refuse to make a full and complete 
discovery by answer to any statement of claim for discovery, 
or to answer any question or interrogatory in any civil pro- 
ceeding in any Court, or upon the hearing of any matter in 
bankruptcy, upon the ground that his doing so might tend 
to shew that he had committed any of the offences defined 
in Articles 845 to 850, both inclusive. 

No one is liable to be convicted of any such misdemeanor 
by any evidence whatever in respect of any act done by him 
if he has at any time, previous to his being charged with 
such offence, ^ first disclosed such act on oath in coiisequence 
of any compulsory process of any Court which, in 1861, was 
a Court of either law or equity, in any action, suit, or pro- 
ceeding bona fide instituted by any party aggrieved, or if he 
has ^ first disclosed the same in any compulsory examination 
or deposition before any Court upon the hearing of any 
matter in bankruptcy or insolvency. 

* 24 & 25 Vict. c. 96, 8. 84, S. 

* Ibid. 8. 85. 

* On this word, which was not in the earlier Act, 5 & 6 Vict. c. 39, b. 6, see 
J2. ▼. ahoen^ Bell, C. C. 97. 
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Article 352. 
fbaudulent falsk accounting. 

^ Every one commits a misdemeanor who, being a clerk, 
officer or servant, or employed or acting in the capacity of a 
clerk, officer or servant, wilfully, and with intent to defraud, 
destroys, alters, mutilates, or falsifies any book, paper, 
writing, valuable security, or account which belongs to or is 
in the possession of his employer, or has been received by 
him for or on behalf of his employer ; 

or wilfully and with intent to defraud, makes or concurs 
in making any false entry in, or omits or alters, or concurs 
in omitting or altering any material particular from or in 
any such book, or any document or account. 

> 88 & 39 Vict. c. 24, 8. 1. 
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CHAPTER XLIL 

BSCEIVING. 

Abtigle 853. 

BECEIYINa DEFINED. 

^ A PERSON is said to receive goods improperly obtained as 
soon as he obtains control over them from the person from 
whom he receives them. 

Where goods are received by a wife or servant, in the hus- 
band's or master's absence, with a guilty knowledge on the 
part of such wife or servant, the husband or master does not 
become a receiver only by acquiring a guilty knowledge of 
the receipt of the goods by such wife or servant, and passively 
acquiescing therein, but he does become a receiver with a 
guilty knowledge if, having such knowledge, he does any act 
approving of the receipt of the goods. 

Property ceases to be stolen or otherwise improperly ob- 
tained within the meaning of this Article as soon as it comes 
into the possession of the general or special owner, and if 
such general or special owner delivers it to some one who 
delivers it to a person who receives it knowing of the previous 
theft or other obtaining, such receiving is not an o£fence 
within this Article. 

^ £, Y. Wiley f 2 Den. 37. In this case the thieves carried stolen fowls into a 
stable belonging to the receiver's father. The receiver lighted them in, and was 
taken in the act of bargaining for them as thej laj on the ground between the 
three men. Eight judges to four held that the conviction must be quashed ; sub- 
stantially they all agreed in the proposition given in the text, but they differed on 
the question whether, under the circumstances, the receiver had the control of the 
fowls or not. There was also some difference as to the effect of the terms in which 
the question had been left to the jury by the chairman of sessions who stated the 
case. For these reasons I have not attempted to turn the case into an illustration. 
The case of S, v. Af, Smith, Dear. 494, is somewhat similar. See, too, S, v. BiUf 
1 Den. 453. In M, v. Miller^ 6 Cox, C. C. 353, a person was found guilty of re-* 
ceiring who had never had possession of the goods except by a servant. 
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lUustratiana, 

(1.) ^A's wife in A's absence reodyes stolen potatoes knowing them to 
be stolen. The jury find that A ** afterwards adopted his wife's receipt.'* 
This finding is not sufiicient to sustain a verdict of guilty, as it is consis- 
tent with A's having passively consented to what his wife had done with- 
out taking any active part in the matter. 

(2.) 'A's wife in A's absence receives stolen goods and pays the thief 6<2. 
on account. The thief then tells A, who strikes a bargain with the thief, 
and pays him the balance. A has received stolen goods knowing them to 
be stolen. 

(3.) ' B steals Cs property. C finds it in B's pocket, restores it to B, 
and tells B to sell it at the same place where he has sold other property of 
Cs. B sells it to A, who knows that it has been stolen. A commits no 
offence, as the property after being stolen has got into the owner's hands. 

(4.) ^ B steals goods from a railway to which they have been bailed. B 
then sends the goods to A by the same railway. A receives them, knowing 
them to have been stolen, from the railway porter knowing them to have 
been stolen. A policeman employed by the railway discovers whilst the 
goods are in transit that they have been stolen, and causes them to be 
delivered to A in order to detect them. A has conmiitted no offence under 
this Article. 

Abtiglb 354. 

BBCEiyiKa PBOPBBTY ULAWFULLY OBTAINED. 

Every one commits an o£fenoe amounting, in cases (a.), (&.), 
and (d,), to felony, and in case (o.) to misdemeanor, and is 
liable upon conyiction thereof, as a maximum punishment, 
to penal serritude for life in case (a.), and to penal servitude 
for fourteen years in case (&.), and to penal servitude for 
seven years in cases (0.) and (d.), who does any of the follow- 
ing things (that is to say) : — 

(a.) *who receives any post letter or post letter^bag, or 
any chattel, or money, or valuable security, the stealing, 
taking, embezzling, or secreting whereof is referred to in 
Article 824, clause (b.), knowing the same to have been 

1 JH, V. Dring, D. & B. 329. 

' M. T. Woodvoardf L. & C. 122. A husband can receive from a wife who steals 
on her own account in his absence : J2. v. M^Atkey^ L. & C. 280. 

* S, V. Dokoi, Dear. 436. 

« R. V. Schmidt, L. R. 1 C. C* R. 15. Erie, C.J., and Mellor, J.,dl8sented, on the 
ground that the company were the innocent agent of the tliieyes, and that the 
policeman merely looked at the goods, and took no possession of them. 

» 7 Will. 4 & 1 Vict, c 36, s. 30. 
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feloniously Btolen, taken, embezzled, or secreted, and to have 
been sent or to have been intended to be sent by the post ; or 

(i.) ^who receives any chattel, money, valuable security, 
or other property whatsoever, the stealing, taking, extorting, 
obtaining, embezzling, or otherwise disposing whereof is a 
felony, either at common law or by the 24 & 25 Yict. c. 96 
(^ but not by 31 & 32 Yict. c. 116), knowing the same to have 
been so dealt with ; or 

(c.) ^ who, knowing the same to have been so dealt with, 
receives any chattel, money, valuable security, or other pro- 
perty which may have been stolen, taken, obtained, converted, 
or disposed of in such a manner as to amount to a mis- 
demeanor by 24 & 25 Yict. c. 96 ; or 

{d.) * who corruptly takes any money or reward, directly 
or indirectly, under pretence or upon account of helping any 
person to any chattel, money, valuable security, or other 
property whatsoever, stolen, taken, obtained, extorted^ em- 
bezzled, converted, or disposed of by any felony or mis- 
demeanor prohibited by 24 & 25 Yict. c. 96, unless he uses 
all due diligence to cause the offender to be brought to trial 
for the same. 

> 24 & 25 Vict. c. 96, 8. 91, S. W. 

' Which makes stealing by a partner, &c., felony, see tupra^ Art. 301 : R, r. 
Smithy L. R. 1 C. C. R. 266, an instructive, but I think a most unfortunate, deci- 
sion. It is exactly in the same spirit as R, v. Sadiy 1 Lea. 468, in which it was 
held that to receive a bank note knowing it to be stolen was not felony, because 
bank notes are not the subject of larceny at common law. See, too, R, v. J?o6tnson, 
Bell, C. C. 34, Art. 329, Illustration (1). 

» 24 & 25 Vict, c 96, s. 95, S. W. 

* Ibid. s. 101, S. W. (in the case of males under eighteen. In all other cases 
whipping is confined to males under sixteen). 



THE CBIMINAL LAW. 285 



CHAPTER XLHI. 

> FOBGEBY IN GENEBAL. 

Abtiols 355. 
definition of foeoeby — ^intbnt to defraud. 

FoBGEiiY is making a false doonment, as defined in Article 
856| with intent to defraud. 

An intent to defraud is presumed to exist if it appears that 
at the time when the false document was made there was 
in existence a specific person, ascertained or unascertained, 
capable of being defrauded thereby, and this presumption is 
not rebutted by proof that the offender took or intended to 
take measures to prevent such person from being defrauded 
in fact ; nor by the fact that he hatl, or thought he had, a 
right to the thing to be obtained by the false document. 

The presumption may be rebutted by proof that at the 
time when the false document was made there was no person 
who could be reasonably supposed by the offender to be 
capable of being defrauded thereby ; but it is not necessarily 
rebutted by proof that there was no person who could in 
fact be defrauded thereby. 

It is uncertain whether, in the absence of any evidence as 
to the existence of any person who can be defrauded by a false 
document, an intent to defraud will or will not be presumed 
from the mere making of the document. 

An intent to deceive the public or particular persons, but 
not to commit a particular fraud or specific wrong upon any 
particular person, is not an intent to defraud within the 
meaning of this Article. 

lUustrationB, 

(1) 'A makes a false receipti the effect of which, if the receipt were 
genuine, would be to render B accountable to G for a larger snm than B 
has in fact reoeiyed on C's account. A is presumed to hare intended to 

> 8 Hist. Cr. Law, 180-188 

* B. y. Boardmcm, 2 Moo. & Rob. 147. 
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defraud, although the receipt was^not used in fact, and was probably not 
intended to be used in fact for the purpose of increasing B's liability. 

(2.) ^ A imitates a Bank of England note with intent to defraud any 
person to whom it may be passed, but without specially intending to 
defraud the Bank of England. This is an intent to defraud. 

(3.) * A makes a flEdse acceptance to a bill of exchange, and puts it in 
circulation, intending to take it up, and actually taking it np before the 
bill is presented to the acceptor for pa3rment This is foigeiy with intent 
to defraud. 

(4.) 'A being directed by his master to fill up a blank cheque with an 
amount to be ascertained, and to take up a bill with the proceeds, A fills 
it up for a larger amount and keeps the difference on a claim that it was 
due to him for salary. Here there is an intent to defraud. 

(5.) ^ A pays to his credit at a bank a false promissory note. The bank 
hold guarantees for a much larger amount Notwithstanding this the 
inevitable conclusion is that he meant to defraud. 

(6.) 'A signs B's name without his authority to two deeds of transfer of 
railway shares, by one of which the shares purport to be transferred by C 
to B, and by the other to be transferred from B to D. The circumstances 
are such that no one can be defrauded by these deeds. 'This rebuts the 
presumption of an intent to tlefraud raised by the writing of B's name. 

(7.) ^A imitates a cheque in B's handwriting and name on a bank at 
which, to A's knowledge, B had long ceased to keep an account. The jury 
may infer from this an absence of intent to defraud. 

(8.) ^ A imitates a cheque in B's name on a bank from which B had, with- 
out A's knowledge, withdrawn his balance the day before. Here the fact 
that no one could be defrauded by the f&lse cheque does not rebut the 
presumption of an intent to defraud. 

(9.) * A makes a ialse will. It does not appear whether there was or was 



^ 24 6 25 Vict, c." 96, 8. 44, would now apply in terms to snch a case. In 
J2. y. Mazagora, R. 8i R. 291, the judges held that the jury ought- in such a case 
to hare found an intent to defraud the Bank of England. 

s £. y. Oeouih, 9 C. & P. 499 ; and in the case stated by Coleridge, J., in i2. y. 
Todd, 1 Cox, C. C. 57. 

» i?. V. WUtan, 1 Den. 284. 

* Compare B. y. /omes, 7 C. 6 P. 553, with S. y. Cookg, 8 C. 6 P. 582-5. I 
haye taken the yery words of Patterson, J. ^ Ineyitable conclusion " is a little 
less strong and distinct than '^condusiye presumption of law," an expression 
which the judge seems to have shrunk from. 

* This is a barely possible supposition, though Cresswell, J., held that it was so 
in S, y. Marcus, 2 C. & K. 356. Rolfe, B., held otherwise in S, y. ffonUon^ 
2 C. & E. 777, see note. 

* S, y. JfarotM, 2 C. & K. 356. 

' This and Illustration (6) are founded on the dictum of Maule, J., in S. y. 
Nash, 2 Den. C. C. 499. 

■ Tuff* 8 Case, 1 Den. C. C. 819. The Court were equally diyided on a question 
which, I submit, was substantially the one stated. 
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not any person who could be defrauded by it. It is uncertain whether an 
intent to defraud is or is not to be presumed. 

(10.) ^ A forges a diploma of the Collie of Surgeons, intending to induce 
a belief that the document is genuine, and that he is a member of the 
College of Surgeons, and shews it to two persons with intent to induce that 
belief in them. This is not an intent to defraud within the meaning of this 
Article, though it is an intent to deceive. 

Abtiole 356. 

HAKINCt A FAXSE DOOUMENT DEFINED. 

To make a false docnment is 

(a.) ^ to make a document purporting to be what in fact it 
is not ; 

(I.) ^to alter a docnment without authority in such a 
manner that if the alteration had been authorized it would 
haye altered the effect of the document ; 

(e.) ^to introduce into a document without authority, 
whilst it is being drawn up, matter which, if it had been 
authorized, would haye altered the effect of the document ; 

(d.) to sign a document 

(i.) in the name of any person without his authority, 
whether such name is or is not the same as that of the 
person signing ; 

^ (ii.) in the name of any fictitious person alleged to exist, 
whether the fictitious person is or is not alleged to be of the 
same name as the person signing ; 

®(iii.) in a name represented as being the name of a 
different person from that of the person signing it, and 
intended to be mistaken for the name of that person ; 

^ (iy.) in a name of a person personated by the person sign- 
ing the document, proyided that the effect of the instrument 

* S, Y. Hodgson, D. & B. 3. It wonld, however, be an offence under the 
Medical Act, 21 & 22 Vict. c. 90, a. 40. This Act was passed in 1858, t^o jears 
after the decision of E, t. Hodgson. The offence is ** falsely pretending to be, &c., 
a surgeon, &c," and the penalty is £20. The forgery of a diploma would seem 
to deserve more severe punishment. 

* Ulustration (1). 

* Illustrations (2) and (3). 

* Illustrations (4) and (5). 

* Illustrations (6) and (7). 

* IllustTstion (8). 
' Illustration (9). 



288 A DIGEST OF 



depends npon the identity between the person signing the 
docnment and the person whom he professes to be. 

Bnt it is not making a false docnment, 

^ to procnre the ezecntion of a docnment by frand ; 

' to omit from a docnment being drawn np matter which 
wonld haye altered its effect if introdnced, and which might 
haye been introdnced, ^ nnless the matter omitted qualifies 
the matter inserted ; 

^ to sign a docnment in the name of a person personated by 
the person who signs it, or in a fictitious name, proyided that 
the effect of the instrument does not depend npon the maker's 
identity with the person personated, or on the correctness of 
the name assumed by him. 

' It is not essential to the making of a false document that 
the false document should be so framed that if genuine it 
would haye been yalid or binding, proyided that in cases in 
which the forgery of any particular instrument is made a 
specific offence by any statute, the false document must, in 
order that the offence may be completed, fall within the 
description giyen in the Act. 

® The fact that a document is made to resemble that which 
it purports to be and is not, is eyidence for the consideration 
of the jury of an intent to defraud, but is not essential to 
the making of a false document. 

' Proyided that in cases in which the forgery of any parti- 
cular instrument is made a specific offence by any statute, 
the false document must haye such a resemblance to the 
document which it is intended to resemble as to be likely to 
deoeiye a common person. 

Illustrations* 
(1.) ' A conyeys land to B in fee. Afterwards A and C draw up and 

> niustrations (10), (11). 

• mnstration (12). 

• niustration (13). 
« niustration (14). 

» Illnstrations (15)-(17). 

• Illustration (18). 
f niustration (19). 

• Ji, ▼. Sitsm, L. R. I C. C. R. 200, and in 1 Hawk. P. C. 264. 
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execute a deed purporting to be of earlier dat« than the conveyance to B, 
by which the same land purports to be let to G for a term of 999 years. 
The second deed is a false document, though executed by A and 0. 

(2.) ^ A obtains a blank acceptance from B, with authority to fill it up for 
any amount not exceeding £200. A fills it up for £500. This is a false 
document. 

(3.) ' A persuades his servant, William Wilkinson, to write his name 
across a stamped paper, so as to appear to be the name of the acceptor of a 
bill of exchange. A then fills up the bill and addresses it to Mr. William 
Wilkinson, Halifax, so as to make the bill appear as if it had been drawn upon 
and accepted by a different William Wilkinson. This is a false document. 

(4.) ° A gets B to sign a receipt, and afterwards makes additions to it, so 
as to make it appear that a larger sum was paid to B than had actually 
been paid. The altered receipt is a false document. 

(5.) ' A, employed to draw up B's will, inserts in it legacies out of his 
own head. The will is a false document. 

(6.) ^ Sheppard signs a draft in the name of H. Turner, Junior, of Noah's 
Bow, Hampton Court, there being no such place or person. The note is a 
false document. 

(7.) ' Thomas Brown authorizes B to sign a promissory note in the name 
of Thomas Brown, in order that it might be used as the note of a different 
and entirely fictitious Thomas Brown. This is a false document, whether 
B knew or not of the use for which the note was intended. 

(8.) ^ B agrees to give A time for the payment of a debt, if A will get his 
mother4n-law, C. Watters (whose Christian name is unknown to B), to 
execute a promissory note. A gets his wife to sign the note in her maiden 
name, " A. Watters,** and produces the note to B as the note of his mother- 
in-law. This is a false document. 

(9.) ' A, personating the Hon. A. A. Hope, the brother of the Earl of Hope- 
town, draws a bill of exchange in the name of A. A. Hope on a person to 
whom he was known by that name, and who would have paid it if A had 
really been A. A. Hope, the brother of the Earl of Hopetown. The bill is a 
false document, though the person on whom it was drawn knew and gave 
credit to the person who drew it. 



» R. r. Hari, R. k 1&. 486 ; 7 C. & P. 652. In this case the words " £200 " 
were written in the comer of the blank acceptance, and erased. Littledale, J., 
however, told the jury that the filling np the acceptance for a greater amount 
than that which was authorized was forgery : R. v. Bateman, 2 Russ. Cr. 715 ; 
1 Coz, C. C. 186, is to the same effect. 

« R, V. BUnkvMopy 1 Den. C. C. 276 ; 2 Rusi. Or. 724. 

* R, r. Griffiths^ D. & B. 584. It is not easy to see why this case was reserved. 

* 1 Hawk. P. C. 264. 

■ Sheppar^a Case, 1 Lea. 226. 

* R. V. ParkeSf 2 Lea, 775. 

» R, V. Mahonei/f 6 Cox, C. C. 487 ; 2 Russ. Cr. 726-7. " 

* R. V. ffadfield, 2 Russ. Cr. 733. This is the well-known case of the man 
who married the girl known as the Beauty of Bnttermere. 

tr 
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(10.) * A gete B to make his mark to a deed by representing it to be a 
requisition to a person to stand for a seat in Parliament. A does not make 

a false document. 

(11.) « A reads B a document by which an action is agreed to be settled 
for £9. B agrees to sign it, and pays the £9. A, before B signs it, alters 
the 9 to 12. A does not make a false document. 

(12.) ■ In drawing up B's will, A omite a legacy to 0. A does not make 
a false document. 

(13.) ■ In drawing up B*s will, A omits a devise of an estate for life to C, 
whereby the will operates to give D an estate in possession, and not in 
remainder, on B's death. A makes a fjedse document. 

(14.) * A, personating B, draws a cheque in his assumed name of B, on a 
bank with which in his assumed name he had opened a genuine account 
by the actual payment of money to his credit. A does not make a false 

document. 
(15.) » A, with intent to defraud, counterfeits the will of a living person. 

A is guilty of forgery. 

(16.) • A, with Intent to defraud, counterfeits a bill of exchange on un- 
stamped paper, a stamp being necessary to the validity of such a bill. A 

commits forgery. 

(17.) ' If a person is indicted for forging a bill of exchange, it must be 
shewn that the document forged is a bill of exchange. 



' J2. V. ColUnSf 2 M. & R. 461. But see Mr. Greaves' remarks (2 Rtiss. Cr. 718, 
note.) Mr. Greaves suggests, I think rightly, that this was a case of forgery by 
an innocent agent, B. 

* It. V. Chadvnck, 2 M. & R. 545. 

* 1 Hawkins, P. C. 265. The distinction seems idle, as every omission of a legacy 
must increase the residue. 

* Such, I submit, would be the law, though I know of no case in which the 
precise question has been determined. If the law is otherwise, a person passing 
by a false name would go half way to forgery every time he signed it. If a man 
passing by a false name drew many bills and regularly provided for them, and at 
last drew one for which he could not and ought to have known that he could not 
provide, I do not think he would be guilty of forgery any more than if he had 
used his own name. The use of a false name is no doubt a fact from which an 
intent to defraud may often be inferred, but which is a different matter. See the 
observations of Sir E. H. East on Aickles* Case, 2 East, P. C. 969. Since this first 
edition of this work was published the case of B. v. Martiriy L. R. 5 Q. B. D. 34, has 
been decided, which, without going quite as far as Illustration (14), confirms the 
view suggested by it. In that case, Robert Afartmj for some reason 'which did not 
appear, drew in payment for a pony a cheque in the name of William Martin 
on a bank where he had ceased to have an account. This was held not to be 
forgery, though it was obtaining the pony by a false pretence. See, too. £, v. 
Dunn, 1 Leach, C. C. 59. 

* Murphy's Case, 2 East, P. C. 949. 

* ffawkeswoocTs Case, 2 East, P. C. 955. 

' See several cases collected in 2 Russ. Cr. 755-61, all of which tarn on the 
question whether peculiarly worded instruments answer the statutory description 
given in the indictment. 
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( 18.) * A is charged with forging a Bank of England note. If the resem- 
blance of the forged and the real note is sufficient to deceive a common 
person, the conviction will not be quashed, because in certain important 
particulars the two documents di£fer. 

(19.) ' A forges a note in these words : " I promise to pay for self and 
company of my bank in England." A cannot be convicted of forging a 
Bank of England note. 

Abtiole 357^ 
" doottmbnt." 

The word document in Articles 355 and 856 does not in- 
clude trade-marks or other signs, though they may be written 
or printed. 

[ lUustraHons, 

(1.) ' A paints a picture, and intending to representlthat it was painted 
by an eminent artist, writes that artist's name in the comer. This may be 
a cheat, but is not forgery. 

(2.) ^ A prints a number of wrappers imitating advertisements in which 
egg powders were wrapped for sale by B their maker. He incloses 
spurious ^g powders in the wrappers, and sells them. This is not forgery 
though it is obtaining money by fialse pretences. 



> miofa Case, 2 East, P. Q, 951. 

* Jones's Cascj 2 £ast, P. C. 952. He might, however be convicted, if he 
changed snch a docnment, of obtaining goods by false pretences. 

» i?. V. Cross, D. & B. 460. 

* B, V. Smithy D. & B. 566. It would seem as if in this case the element 
wanting to complete the offence was the intent to defraud by means of the docu- 
ment, rather than the absence of a document capable of being forged ; the offence 
lay in selling spurious as real powders. The wrappers without the powders could 
have no effect whatever. The essence of a forgery is, that the document itself should 
be made the instrument of fraud. 



u 2 
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CHAPTEB XLIV. 
^punishment of farticvlar foroebies. 

Article 858. 

"utter," "rbskmblb," "forge." 

^ In this chapter the word " utter " includes " offer, dispose 
of, and put off; " and when it is stated that any uttering is 
an offence, uttering with knowledge of the character of the 
thing uttered is intended. 

The word " reseimbling " means " made or apparently in- 
tended to resemble." 

The word " forge " includes " alter." 

^ " Having in possession " includes knowingly and wilfully 
having 

(a.) in the possession or custody of any other person 

(b.) in any place for the use or benefit of the possessor or 
any other person. 

Artiole 859. 

foroebies px7nishable with penal servitudb fob ldte. 

Every one commits felony, and is liable upon conviction 
thereof to penal servitude for life as a maximum punishment, 
who 

(a.) ^ forges, counterfeits, or utters any of the seals men- 
tioned in the note ' hereto ; or 

> 3 Hist. Cr. Law, 180-8. 

' These are mere drafting abridgments. In the Act the words ** titter, offer, dis- 
pose of, and pnt off," ** resembling and made, or apparently intended to resemble," 
and ** forge and utter" are invariably coupled together. The meaning of the word 
** utter " was much discussed in J?, v, lon^ 2 Den. 475, in which it was held to be an 
uttering to produce a forged receipt for inspection, and in order to lead the person 
to whom it was produced to belie ve that the person producing it had paid his rents. 

' s. 45, much abridged. 

« 24 & 25 Vict. c. 98, s. 1, S. 

' The Great Seal of the United Kingdom, Her Majesty's Privy Seal, any Privy 
Signet of Her Majesty, Her Majesty's Royal Sign Manual, any of Her Majesty's 
seals appointed by the 24th Article of the Union between £ngland and Scotland, 
to be kept, used, and continued in Scotland, the Great Seal of Ireland and the Privy 
Seal of Ireland* 
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forges or counterfeits the stamp or impression of any such 
seal; or 

ntters any document or instrument T^hatsoever haying 
thereon or affixed thereto : 

(i.) the stamp or impression of any such forged or counter- 
feited seal ; or 

(ii.) any forged or counterfeited stamp or impression 
resembling the stamp or impression of any of the seals 
mentioned in the note hereto ; or 

forges or utters any document or instrument haying any of 
the said stamps or impressions thereon or affixed thereto ; or 

(b.) who forges or utters with intent to defraud, 

^ any transfer of any stock mentioned in the note,^ any 
power of attorney for transferring any share or interest in 
any such stock, or for receiying diyidends thereon ; 

^ any India bond, or any bond, debenture, or security issued 
or made under the authority of any Act of Parliament relating 
to India, or any endorsement thereon or assignment thereof; 

^any exchequer bill, exchequer bond, or exchequer deben- 
ture, any endorsement thereon or assignment thereof, or any 
receipt or certificate for interest accruing thereon ; 

^ any ® bank note or any endorsement thereon or assignment 
thereof ; 

^ any stock certificate or coupon, or any document pur- 
porting to be a stock certificate or coupon issued in pursuance 
of Part V. of the National Debt Act, 1870 (33 & 34 Vict. 
c. 71), or of any former Act ; 

> 24 & 25 Vict. c. 98, s. 2, S. 

' '* Any share or interest of or in any stock, annuity, or other public fund 
which now is or hereafter may be transferable at the Bank of England, or at the 
.Bank of Ireland, or of or in the capital stock of any body corporate, company, or 
society which now is or hereafter may be established by charter, or by, under, or 
by virtue of any Act of Parliament/' 

* 24 & 25 Vict. c. 98, s. 7, S. 

« Ibid. s. 8, S. << Exchequer Bill " includes << Treasuiy Bill " : see 40 Vict. c. 2, 
s. 10, 

* Ibid. s. 12, S. 

* ** Any bank note or bill of exchange of the Governor and Company of the Bank 
of England, or the Governor and Company of the Bank of Ireland, or of any other 
body corporate, company, or persons carrying on the business of bankers, commonly 
called a bank note, a bank bill of exchange, or a bank post bill." 

V 33 ^ 34 Vict. c. 58 (incorporated with 24 & 25 Vict. c. 98). 
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^ any deed^ bond, or writing obligatory, or any assignment 
thereof at law or in equity, or any name, handwriting, or 
signature purporting to be that of any attesting witness 
thereto; 

^ any will, codicil, or testamentary instrument ; 

' any bill of exchange or promissory note, or any accept- 
ance, endorsement, or assignment of either respectively ; 

*any undertaking, order, warrant, authority, or request, 
for the payment of money, of for the delivery or transfer of 
any goods or chattels, or of any note, bill, or security for the 
payment of money, or for procuring or giving credit, or any 
endorsement on or assignment of any such document, any 
accountable receipt, acquittance, or receipt for money or for 
goods, or for any note, bill, or other security for the payment 
of money, or any endorsement on or assignment of any such 
accountable receipt ; 

• any court roll, or copy of any court roll, relating to any 
copyhold or customary estate ; or 

(e) 'who obliterates, adds to, or utters the crossing on 
any cheque or draft crossed with the name of a banker, or 
with two transverse lines with the words " and Company,'* 
or any abbreviation thereof, or utters any cheque or draft so 
dealt with, knowing that it is so dealt with ,* or 

(d.) ^who does any of the following things to any re* 



> 24 6 25 Vict. c. 98, i. 20, S, 

* n>ia. I. 21, S. 

■ Ibid. 8. 22, S. A agrees to pay B for goodi by hif, A's, acceptance, and that 
he, A, will accept it, and procure its endorsement by C. B sends a form for ac- 
ceptance accordingly, but with no drawer's name. A accepts it and forges C's 
endorsement to it. He cannot be indicted under this section, but probably might 
be conTicted.of a common law forgery : B. r. Harper^ L. R. 7 Q. B. D. 78. 

* Ibid. s. 23, S. As to what is not a receipt, see R, y. French^ L. R. 1 C. C. R. 
287. An I. O. U. may be an undertaking for payment of money: R, y. ChanAer»» 
L. R. 1 C. C. R. 340. A turnpike ticket is a receipt : B. y. Fitch. L. & C. 159, 
A bank pass book is an accountable receipt : B, y. &nithy L. & C. 168 ; B. y. Moody. 
L. & C. 173. A guarantee against negligence and dishonesty is an *< undertaking 
for the payment of money : " B.y. Joj/cey L. k C. 576. A pawnbroker's ticket is 
a warrant for the deliyery of goods : B, y. Morrison, Bell, C. C. 158. 

• 24 & 25 Vict. c. 98, s. 30. S. 

• Ibid. s. 25, S. 
' Ibid. s. 86, S. 
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gister of births, baptisms, marriages, deaths, or burials autho- 
rized or required by law for the time being to be kept (that 
is to say) : 

(i.) destroys, defaces, or injures any such register, or 
permits any such register to be so dealt with ; or 

(ii.) forges, or fraudulently alters, in any such register, 
any entry relating to any birth, baptism, marriage, death, 
or burial; or 

(iii.) does any of the things aboye mentioned to any part of 
any such register, or to any certified copy of any such register, 
or to any part of any such certified copy ; or 

(iy.) knowingly and unlawfully inserts, or causes or per- 
mits to be inserted in any such register, or in any certified 
copy thereof, any false entry of any matter relating to any 
such fact, or giyes any false certificate relating thereto ; or 

(y.) certifies any writing to be a copy or extract from 
any such register, knowing such writing, or the part of the 
register of which it is a copy, to be false in any material 
particular; or 

(yi.) who forges the seal of or belonging to any register 
office or burial board ; or 

(yii.) who utters any such register, entry, certified copy, 
certificate, or seal, knowing the same to be false, forged, or 
altered, or any copy of any entry in any register, knowing 
the entry to be forged ; or 

(e.) ^ who does any of the following things to any copy of 
any register required by law to be transmitted to any 
registrar or other officer (that is to say) : 

(i.) knowingly and wilfully inserts, or causes or permits to 
be inserted therein, any false entry of any matter relating to 
any * baptism, marriage, or burial; 

(ii.) forges or utters any such copy ; 

(iii.) knowingly and wilfully signs or verifies any such 
copy, knowing any part of it to be false; 

(iy.) unlawfully destroys, defaces, or injures any such 
copy; 

> 24 & 25 Vict. c. 98, f . 37, S. 

' The word '' birth " seems to be wanted here. 
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(y.) unlawfuUj and for a frandnlent purpose takes any 
such copy from its place of deposit, or conceals it ; or 

(/.) ^ who ^ demands or endeavonrs to have any share or 
interest in stock transferred, or to receiye any dividend 
or money payable in respect thereof, by virtne of any forged 
power or authority, knowing it to be forged ; or 

^ demands or endeayours to obtain or receiye any share 
or interest of or in any stock, as defined in the National 
Debt Act, 1870 (33 & 34 Vict. c. 71), or to receiye any 
dividend or money payable in respect thereof, by yirtue of 
any forged or altered certificate or coupon, knowing it to be 
forged; or 

(ff.) ^ who commits any felony which was punishable by 
death before the 1 Will. 4, c. 66, and which is not otherwise 
punishable under the 24 & 25 Yict. c. 98, and which consists 
in forging or uttering any document, or acting under a forged 
document or personation, or making or being in possession 
of instruments for making any kind of paper, or other ofience 
of the same natura 

Abtiole 860. 
fobgkbies px7njshable with foubteen yeab8 penal 

SEBVITUBE. 

Eyery one commits felony, and is liable upon conyiction 
thereof to fourteen years penal servitude as a maximum 
punishment, who with intent to defraud ^ forges or utters : 

> 24 & 25 Vict. c. 98, s. 2, S. 

* See definition in clause (a.)> 

> 33 li 84 Vict. c. 58, s. 3, S. 

* 24 & 25 Vict. c. 98, s. 48, S. This section is exceedingly verbose, and is not 
likely to be put in force. I haye therefore greatly abridged it. To judge from 
the Index to the Reyised Statutes, it can apply only to two statutes, 52 Geo. 3, 
c. 143, s. 6, referring to forging certificates, &c., of redemption of the land tax 
and 7 & 8 Geo. 4, c. 53, s. 56, relating to the forgery of instruments to receive 
money from the Bank of England, on account of the Receiver General of Excise, 
&C* In CAch case the punishment was originaUy death, and in each it was reduced 
to transportion for life by 1 Will. 4, c 66, s. 1. 

* 24 & 25 Vfct. c 98, s. 26, S., « shall fraudulently forge or alter or shall " 
utter; s. 31, "shall forge or fraudulently alter or shall" utter; s.33, "whoever 
with intent to defraud shall forge or alter," lie. I see no difference in the mean- 
ing of these phrases, nor do I understand' why they are varied. The word 
« forge " in itself implies an intent to defraud. 



THE CBIMmAL LAW. 297 



(a.) ^any debenture issued under any lawful authority 
either within her Majesty's dominions or elsewhere ; 

{b.) ^ any ^ document made under any Act in force for the 
time being relating to the registry of deeds, or the seal or 
any impression of the seal of any office for the registry of 
deeds, or anything purporting to be the name, handwriting, 
or signature of any person to any such document required to 
be signed by the law for the time being ; or 

any document mentioned in (b.) having thereon any such 
forged stamp, impression, name, handwriting, or signature ; 

(c.) * any * instrument made, or purporting or appearing 
to be made, by ^ any of the officers mentioned in the note 
hereto, or the name, handwriting, or signature of any such 
officer; or 

(d.) ^ who ® draws any bill of exchange or order for the 
delivery or transfer of * goods for, in the name, or on the 
account of any other person by procuration or otherwise, 
without lawful authority or excuse, or utters any such 
bill or order knowing it to be so drawn ; or 

(e.) ^^ who ^^ demands or obtains any " property whatso- 
ever, under, upon, or by virtue of any forged instrument 

» 24 & 25 Vict, c 98, s. 26, S. 
» Ibid s. 31, S. 

* anj memorial, afBdayit, a6irmation, entry, certificate, endorsement, document, 
or writing. 

* 2^ Si 25 Vict. c. 98. s. 33, S. 

' *^ certificate, report, entry, endorsement, declaration of trust, note, direction, 
authority, instrument, or writing." 

* The Accountant-General, or any other the officers of the Court ot Chancery 
in England and Ireland, any judge or officer of the Landed Estates Court in Ire- 
land, every officer of every Court in England or Ireland, every cashier or other 
officer or clerk of the Governor and Company of the Bank of England or Ireland. 

' 24 & 25 Vict. c. 98, s. 24, S. 

* " draws, makes, signs, accepts, or indorses." 

* «any bill of exchange or promissory note, or any undertaking, warrant, 
order, authority, or request for the payment of money, or for the delivery or 
transfer of goods or chattels, or of any bill, note, or other security for money." 
A document which is in form a receipt may be in substance a warrant, &c. : 
B, V. Kay, L. R. 1 C. C. R. 29. 

>• 24 & 25 Vict. c. 98, s, 38, S. 

>i « demands, receives, or obtains, or causes or procures to' be delivered or paid 
to any pei-son, or endeavours " to do any such thing. 

^' chattel, money, security for money, or other property whatsoever. 
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whatsoever, knowing it to be forged, or under, upon, or by 
virtue of any probate or letters of administration, knowing 
the ^ will on which such probate or such letters of administra- 
tion were obtained to have been forged, or knowing the pro- 
bate of letters of administration to have been obtained by 
any false oath, affirmation^ or affidavit. 

Abtiole 361. 
foboebies punishable with seven yeabs penal sebvrrxtde. 

Every one commits felony, and is liable upon conviction 
thereof to seven years penal servitude as a maximum punish- 
ment, who 

(a.) ^ forges the seal of any Court of record ; or 

(b.) 'forges or utters any process of any Court of justice 
whatever, or 

serves or enforces any such forged process knowing it to 
be forged, or delivers, or causes to be delivered, to any person 
any paper falsely purporting to be any such process, or a 
copy thereof, or to be any judgment, decree, or order of any 
Court of law or equity, or a copy thereof, or 

acts, or professes to act, under any such false process 
knowing (in any such case) such process to be false ; or 

(e.) ^ forges or utters any copy or certificate of any record, 
or utters any such copy or certificate having thereon any 
forged name, handwriting, or signature ; or 



* tMtament, codicil, or tegtamentarj writing. 

* Clause (a.) repreeents part of 24 & 25 Vict, c 98, i. 28, S., which ocean in the 
middle of the section. The statutes says nothing in this case of forging the stamp 
or impression of such seals. 

* Clause (6.) represents the effect of that part of sect. 27, S., which makes it an 
offence, inter a/ta, to forge the process of certain Courts named, combined with 
that part of sect. 28 which make it an offence to forge the process of any other Court 
than those mentioned in sect. 27, and to serve the forged process of any Court 
whaterer. These sections are singularly cumbrous and ill-arranged, besides being 
intolerably wordy. A somewhat similiar provision as to County Courts occurs in 9 & 
10 Vict. c. 95, 8. 57, see B. v. Michmond, Bell, 142, and B, r. EvanSf D. &. B. 236. 

« 24 li 25 Vict o. 98, s. 28, S. 
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(d.) ^ forges or utters any ' original docnment whatever 
of any Conrt whichy on the 6th of August, 1861, was a Court 
of record, of equity, or of Admiralty in England or Ireland, 
or any document, or copy of a document, used, or intended 
to be used, as eyidence in any such Court ; or 

(e.) ^ who, being the clerk of any Court or other oflScer, 
or deputy of the clerk or officer having custody of the 
records of any Court, utters a false copy or certificate of any 
record; or 

(/.) * who, not being such officer or deputy, signs or cer- 
tifies any copy of any record or certificate as such officer or 
deputy; or 

(g.) ^ who forges or utters any instrument, whether 

written or printed in whole or in part, made evidence by 

^ any Act of Parliament in force for the time being, and not 

mentioned specifically in any other Article of this chapter ; or 

^ any summons, conviction, order, or warrant of any jus- 
tice of the peace, or any recognizance purporting to have 
been entered into before any person authorized to take it, 
or any examination, deposition, affidavit, affirmation, or 
solemn declaration taken or made before any justice of the 
peace; or 

^ any licence of or certificate for marriage ; or 

* the ^ signature of a witness attesting the execution of 
any power of attorney or other authority to transfer any 

> 24 & 25 Vict. 0. 98, f . 27, S. 

• '^ record, writ, retam, pantl, process, rule, order, warrant, interrogatory, 
depositiott, afEdayit, affirmation, recognisance, cognovit actionem, or warrant of 
attorney, or any original docnment whatsooTer of or belonging to any Court of 
record, or any bill, petition, process, notice, rale, answer, pleading, interrogatory, 
deposition, affidayit, affirmation, report, order, or decree, or any original docnment 
whatsoever " of the other Courts named. As the Courts of Equity and Admiralty 
in England now form divisions of the High Court, the distinction between* the 
differant classes of documents would seem to have ceased to exist. 

• 24 «r 25 Vict, c 98, s. 28, S. 
« Ibid. 8. 28, S. 

' Ibid. s. 29, S. 

• Ibid. 8. 32, S. 
' Ibid, s. 35, S. 

• Ibid. 8. 4, S. 

• ** any name, handwriting, or signature pnrporting to be the name, &c., of.'' 
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interest in any stock mentioned in Article 359 (b.) or (/.), or 
to receive any dividend or money payable in respect thereof. 
(A.) ^ who, being a clerk, officer, or servant or other per- 
son employed by the Bank of England or Ireland, knowingly 
an^ with intent to defrand makes ont or delivers any divi* 
dend warrant or warrant for the payment of any annuity, 
interest, or money payable at either of the said banks for an 
amount greater or less than that to which the person on 
whose behalf such warrant is made out is entitled. 

Abtiole 362. 

hakina ob possession of papeb, etc., fob fobqing bank notes 
punishable with foubteen yeabs penal sebvitude. 

Every one commits felony and is liable on conviction 
thereof to fourteen years penal servitude as a maximum 
punishment, who does any of the following things without 
lawful authority or excuse, the proof whereof lies upon him 
(that is to say) : 

(a.) ' who purchases or receives from any person, or has in 
his custody or possession any forged^ or blank bank note, 
knowing it to be forged ; or 

{b.) ^who makes, uses, sells, exposes to sale, utters, or 
knowingly has in his custody or possession any ^ bank-note 
paper, or • 

any frame, mould, or instrument for making such 
paper, or 

who by any act or contrivance causes the numerical 

1 24 & 25 Vict, c 98, s. 6, S. 
« Ibid. a. 13. 

• Ibid. 8. 14. 

* *' Bank note paper ** means any paper whatsoever with the words '* Bank of 
England," or ** Bank of Ireland," or anj part of such words intended to resemble 
and pass for the same, yisible in the sabstance of the paper, or any paper with 
curyed or waving bar lines, or with the laying wire lines thereof, in a waving or 
carved shape, or with any number, sum, or amount expressed in a word or words 
in Roman letters, appearing visible in the substance of the paper, or with any 
device or distinction peculiar to, and appearing in, the substance of the paper used 
by the Banks of England and Ireland respectively for any notes, bills of exchange, 
or bank post bills of such bank respectively. 
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sum or amount of any bank note ^ in a word or words in 
Koman letters to appear visible inthesnbstanoe of the paper 
whereon the same is written or printed, or 

who causes any of the words or marks mentioned in 
the definition of bank-note paper given in the footnote to 
appear in the substance of any paper. 

^ Provided that nothing in this Article is to prevent any 
person from issuing any bill of exchange or promissory note 
having the amount thereof expressed in guineas, or in 
numerical figures denoting the amount thereof in pounds 
sterling, appearing visible in the substance of the paper upon 
which the same is written or printed ; ^ 

or from making, using, or selling any paper having waving 
or curved lines, or any other devices in the nature of water- 
marks visible in the substance of the paper, not being bar 
lines or laying wire lines, provided that they are not so 
contrived as to form the ground- work or texture of the paper, 
or to resemble the waving or curved laying wire lines or bar 
lines or the water-marks of the paper used by the Bank of 
England or the Bank of Ireland respectively ; or 

(e.) ^who engraves or makes in any manner, upon any 
plate or other thing, any note purporting to be a ^ bank note, 
or blank bank note, or any part thereof, or any name, word, 
or character resembling any subscription to any bill of ex- 

^ ^* Bank note, bank bill of exchange, or bank post bill." 

• 24 & 25 Vict. c. 98, s. 15. 

' This probably means '* any note in the substance of the paper of which there 
yisibl J appear either words or figares expressing the amount in guineas, or figures 
denoting the amount thereof in pounds sterling." 

It may possibly mean " nothing in this section prevents any person from issaing 
any note having the amount expressed in guineas, whatever kind of paper he may 
use for the purpose, or any note having the amount thereof expressed in numerical 
figures, denoting its value in pounds sterling, and appearing visible, &c. 

« 24 & 25 Vict, c 98, s. 16, S. 

* '* Any promissory note, bill of exchange, or bank post bill, or part of a pro- 
missory note, bill of exchange, or bank post bill, purporting to be a bank note, 
bank bill of exchange, or bank post bill of the Governor and Company of the Bank 
of England, or of the Governor and Company of the Bank of Ireland, or of any 
other body corporate, company, or persons carrying on the business of bankers, or 
to be a blank bank note, &c. (as before inserting * blank ' before < bank*)." It is 
almost impossible to be quite sure whether these sections are quite correctly 
stated or not, the phraseology is quite bewildering. 
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change or promissory note issued by any company or person 
mentioned in the note ; or 

uses any snch plate or thing, or any other instmment 
or device for making or printing any such note, ^ or part 
thereof, or knowingly has in his possession any such plate, 
thing, or instrument, or device ; or 

knowingly utters or has in his possession any paper on 
which is made or printed any ^ blank bank note, or ^ part of a 
bank note, or any word, name, or character resembling any 
subscription thereto ; or 

(d.) 'who engraves or makes upon any material what- 
ever ^ any word, number, figure, device, character, or orna- 
ment, the impression taken from which resembles ^ any part 
of a ^ bank note ; or 

uses or knowingly has in his possession or custody ^ any 
material or instrument or device for impressing or making 
any such impression as aforesaid upon any paper or other 
material; or 

^knowingly utters or has in his custody or possession 
any paper or other material upon which there is any such 
impression; or 

(e.) ^ who makes or uses any frame, mould, or instrument 
for the manufacture of paper with the name or firm of any 
*bank (other than the Bank of England and the Bank of 
Ireland) appearing visible in the substance of the paper ; or 

knowingly has in his custody or possession any such 
frame, mould, or instrument ; or 

makes, uses, sells, exposes to sale, utters, or knowingly 
has in his custody or possession any such paper ; or 

by any act or contrivance causes any such name to 
appear visible in the substance of the paper upon which it is 
printed or written ; or 



1 See note (5), ar^f p« 301. 

« 24 & 25 Vict. c. 98, 8. 17, S. 

' " Any plate whatioeyer, or any wood, stone, or other material." 

* See note (5), ante^ p. 301. 

* 24 & 25 Vict, c 98, •. 18, S. 

* ** body corporate, company, or person carrying on the bnsi&ess of bankers*" 
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(/.) ^who engraves or makes upon any plate or npon 
any ^ material any bill of exchange, promissory note, under- 
taking, or order ' for payment of money, or any part of 
any such document in any language^, and, nvhether under 
seal or not, purporting to be a document of any foreign 
prince or state, or of any minister or officer in the seryice 
of any such prince or state, or of any corporation recog- 
nised by any such prince or state or of any person or com- 
pany of persons resident out of Her Majesty's dominions ; or 

uses or has in his possession any plate or material upon 
which any such document^ or any part thereof, is en- 
graved; or 

knowingly utters or has in his custody or possession any 
paper upon which any part of any such document is made or 
printed. 

Abhole 863. 

OFFEKOES BELATINa TO BX0HEQX7EB BILLS AKD PAPER USED 
FOB THEM, SEVEK YEABS PENAL SEBTITTJI)E. 

Every one commits felony, and is liable upon conviction 
thereof to a maximum punishment of seven years penal 
servitude, or 

(a.) ® who, without lawful authority or excuse (the proof 
whereof lies upon the party accused), makes, causes, or pro- 
cures to be made, or aids or assists in making, or knowingly 
has in his possession, 

(i.) any paper in the substance of which appears any thread 
or * device, or any part of any thread or device, peculiar to 
and appearing in the substance of paper ^ used for * exchequer 
bills, and intended to imitate the same ; 

' 24 & 25 Vict. c. 98, 8. 19, S. Taking a positive impression of an Austrian 
note on glass by photography is a '* making " within this section : R, v. Rivoldi, 
L. & C. 830. 

> « Upon any wood, stone, or other materiaL" . 

* 24 & 25 Yict. c 98, s. 10, S. 

* " words, letters, fignres, marks, lines, threads, or other deyioes." 

* Provided, or to be provided or vsed. 

* '* Exchequer bills, bonds, or debentures* 
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(ii.) ^ any frame, monld| or instrument having therein any 
such * device; 

(iii.) ^ any machinery for working any thread into the sub- 
stance of any paper, or any such thread, such instrument, ma- 
chinery, or thread being intended to imitate any such device ; 

(iv.) * any plate peculiarly employed for printing exchequer 
bills, or any die or seal peculiarly used for preparing any 
such plate or for sealing exchequer bills, or any plate, die, 
or seal intended to imitate any such plate, die, or seal ; or 

(h.) "who causes, or assists in causing, any such device, 
or any part of any such device as aforesaid, and intended to 
imitate the same, to appear in the substance of any paper 
whatever; or 

(c.) ^ who takes, or assists in taking, any impression of any 
such plate, die, or seal as is mentioned in clause (a.) (iv.), ® or 
purchases or receives, or knowingly has in his custody or 
possession, any such plate, die, or seal ; or 

(d.) * who purchases or receives, or knowingly has in his 
possession or custody, any paper provided by or ujider the 
direction of the Commissioners of Inland Bevenue or of the 
Treasury for the purpose of being used as exchequer bills 
before such paper is duly stamped, signed, and issued for 

Abticlb 364. 

tbade-mabks defined. 
A trade-mark is 
(a.) ' A ® mark lawfully used by any person to denote any 

> 24 & 25 Vict. c. 98, 8. 9, S. <* Exchequer BiU " includes « Treasary Bill " : 40 
Vict. c. 2, 8. 10. 

s « Device '' here has the same meaning as in note (2), except the word *' thread." 

' 24 & 25 Vict c. 98, part of s. 9. The language thus paraphrased is exceed* 
ingly clumsy : " any . . . instrument having therein any words, &c., or any 
machinery for working any threads, &c., or any such thread, and intended to 
imitate such words, &c." The words in italics are hardly grammatical, but I 
suppose they mean what is stated in the text. 

4 24 & 25 Vict. c. 98, s. 9, S. Exchequer bill includes Treasury bill throughou 
this Article, 40 Vict. c. 2, s. 10. 

• Ibid. s. 10,S. 

• Ibid. s. 11. 

» 25 & 26 Vict. c. 88, s. 1. 

• *'Name, signature, word, letter, device, emblem, figure, sign, seal, stamp, 
diagram, label, ticket, or other mark." 
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chattel to be an article or thing of the manufacture, work- 
manship, production, or merchandise, of such person, or to 
be an article or thing of any peculiar or particular descrip- 
tion made or sold by such person ; 

(i.) any ^ mark or sign which in pursuance of any statute 
in force for the time being relating to registered designs is 
to be put or placed upon or attached to any chattel or article 
during the existence or continuance of any copyright or 
other sole right acquired under the provision of such 
statutes or any of them. 

Abticle 365. 

FOBaiNa TBADE-MABKS. 

Every one commits a misdemeanor, and ^ is liable upon 
conviction thereof to a maximum punishment of two years 
imprisonment and hard labour, with a fine and imprisonment 
until the fine (if any) has been paid, who does any of the 
following things with intent to defraud or to enable another 
to defraud any person (that is to say) : 
(a.) Forges or counterfeits any trade-mark ; 
(i.) applies any trade-mark, or any forged or counter- 
feited trade-mark, to any chattel or article 

not being the ' merchandise of any person * denoted or 
intended to be denoted thereby ; or 

not being the ^merchandise of any person whose trade- 
mark is so forged or counterfeited ; 

(c.) applies any trade-mark or any forged or counter- 
feited trade-mark to any chattel or article not being the 
particular or peculiar description of ^ merchandise denoted 
or intended to be denoted by such trade-mark or by such 
forged and counterfeited trade-mark ; 

* " Name, signature, word, letter, number, figure, mark, or sign." 
« 25 & 26 Vict. c. 88, s. 14. Clauses (a.), (&.), and (c.) represent sect. 2. Clauses 
(rf.), («.), (/.), and (^.) represent sect. 3. Clause (A.) gives the effect of the words, 
*' Cause or procure to," &c., which are inserted in every statement of sects. 2 and 3, 
and also the effect of sect. 13. The Act is exceptionally verbose and lengthy . 
Sect. 5 contains a definition of forgery, which appears to me quite superfluous. 
' ** Manufacture, workmanship, production, or merchandise." 
4 <* Denoted or intended to be denoted by such trade-mark, or denoted or in- 
tended to be denoted by such forged or counterfeited trade*mark." 

X 



306 A DIGEST OF 



{d.) applies any trade-mark or any forged or counter- 
feited trade-mark to any ^ thing intended for any purpose of 
trade or manufacture, or in, on, or with which any chattel or 
article is intended to be sold, or is sold or offered or exposed 
for sale ; 

(e.) incloses or places any chattel or article in, upon, 
under, or with any ^ thing to which any trade-mark has been 
falsely applied, or to which any forged or counterfeit trade- 
mark has been applied ; 

(/.) applies or attaches any chattel or article to any 
case, cover, reel, ticket, label, or other thing to which any 
trade-mark has been falsely applied, or to which any false or 
counterfeit trade-mark has been applied; 

(g.) incloses, places, or attaches any chattel or article in, 
upon, under, with, or to any ^ thing haying thereon any 
trade-mark of any other person ; 

(h.) ^ causes or procures to be committed any of the 
offences defined in this Article, or aids, abets, or counsels the 
commission of any of them. 

Every person committing any such misdemeanor as afore- 
said forfeits to her Majesty — 

all chattels and articles to which any such trade-mark or 
counterfeit trade-mark is applied or caused or procured to 
be applied ; 

every instrument for applying any such trade-mark or 
counterfeit trade-mark in his possession or power ; 

the chattels and articles and the things mentioned in 
clauses(e2.), (e.), and (^.), and all similar things made to be 
used in like manner in his possession or power. 

Abticle 366. 
poeoeey at common law, mxsdemeanob. 
^ Every one commits a misdemeanor who forges any 

* "Cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, label, 
or other thing." 

* 25 & 26 Vict. 0. 88, s. 13. 
» £. V. Ward, East, P. C. 861 ; H. v. S^iaman, Dear. 285 (overruling i?. v. 



Boult, 2 C. & K. 604. 
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docnment by which any other person may be injured, or 
utters any such document knowing it to be forged with intent 
to defraud, whether he effects his purpose or not. 

Illustrations, 

The forgery or utteriDg of any of the following documents is a mis* 
demeanor : — 

^ An order from a magistrate to a gaoler to discharge a prisoner as upon 
bail being given. 

' A certificate of character to induce the Trinity House to enable a sea- 
man to act as Bouister. 

' Testimonials whereby the offender obtained an appointment as a police 
constable. 

^ The like with intent to obtain the office of a parish schoolmaster. 

^ A certificate that a liberated conyict was gaining his living honestly to 
obtain an allowance. 

> R. V. Harris, R. & M. 393. 

' R. V. Toshacky 1 Den. C. C. 492. 

> i?. V. Mwhy D. & B. 550. 

* R. V. Shartnaih Dear. C. C. 285. 
» R. V. Mitchelly 2 F. & F. 44. 



X *J 
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CHAPTER XLV. 

PERSONATION. 

Article 367. 

personation. 

Every one commits felony and is liable upon conviction 
thereof to penal servitude for life as a maximum punish- 
ment, who falsely and deceitfully personates 

(a.) ^ any person, or the heir, executor, or administrator, 
wife, widow, next of kin, or relation of any person, with intent 
fraudulently to obtain any land, estate, chattel, money, 
valuable security, or property ; 

(b.) * any owner of any share or interest of or in any stock, 
annuity, or other public fund transferable at the Bank of 
England or the Bank of Ireland ; 

(c.) any owner of any share or interest of or in the 
capital stock of any body corporate, company, or society 
established by charter or by virtue of an Act of Parliament ; 

(d.) any owner of any dividend or money payable in 
respect of any such share or interest as aforesaid ; 

and who thereby (in the case of clauses (6.), (c), and (d.) ) 
transfers or endeavours to transfer any share or interest 
belonging to such owner, or thereby receives or endeavours 
to receive any money due to any such owner as if such 
offender were the true and lawful owner. 

Article 368. 

AGKKOWtiRDGlKa RECOGNIZANCE, ETC., IN FALSfi KAHE. 

^ Every one commits felony and is liable upon conviction 

» 37 & 38 Vict. c. 36, s. 1, S. 

' 24 & 25 Vict. c. 98, s. 3« S. Resided these general cnacttnonts there are 
various special Acts punishing personation in particular cases. See 33 & 34 Vict, 
c. 58, s. 21, as to personation of stock-holders ; 26 & 27 Vict. c. 73, s. Ill, as to 
personating persons interested in India stock ; 30 & 31 Vict. c. 131, s. 35, as to 
personation of persons interested in joint stock companies' stock. The other 
enactments as to personation of voters, &c.) are enumerated in Archbold, 628. 

» 24 & 25 Vict. c. 98, s. 34, S. 
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thereof to seven years penal servitude as a maximum punish- 
ment, who without lawful authority or excuse (the proof of 
which is on the party accused) acknowledges any recogni- 
zance or bail, or any cognovit actionem, or judgment, or 
any deed or other instrument before any Court, judge, or 
other person lawfully authorized in that behalf. 

Article 368a. 
pbrsokation in fbaud of the admralty. 

^ Every one commits a misdemeanor, and is liable on con- 
viction thereof to five years penal servitude as a maximum 
punishment on indictment, and to six months imprisonment 
and hard labour as a maximum punishment on summary 
conviction, who in order to receive any pay, wages, allot- 
ment, prize-money, bounty-money, grant or other allowance 
in the nature thereof, half pay pension, or allowance from 
the compassionate fund of the Navy, payable or supposed to 
be payable by the Admiralty, or any other money so 
payable or supposed to be payable, or any effects or money 
in charge or supposed to be in charge of the Admiralty, 
falsely and deceitfully personates any person entitled or 
supposed to be entitled to receive the same. 

» 28 & 29 Vict. c. 124, s. 8, S. 
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OHAPTEE XLVI. 

» OFFENCES RELATING TO THE COIN. 

2 Artiolb 369. 
interpretatiok of tebm8. 

In this chapter the following words and expressions are used 
in the following senses : — 

^ " Cnrrent," applied to coin, means coin coined in any of 
Her Majesty's mints or lawfully current by virtue of any 
proclamation or otherwise in any part of Her Majesty's 
dominions, whether within the United Kingdom or without. 

'^ Copper," applied to coin, includes bronze or mixed metal 
and every other kind of coin inferior in value to silver. 

^' Counterfeit coin " means coin not genuine, but re- 
sembling, or apparently intended to resemble, or pass for 
genuine coin ; and includes genuine coin prepared or altered 
so as to resemble or pass for coin of a higher denomination. 

^ A coin fraudulently filed at the edges so as to remove 
the milling, and on which a new milling has been added to 
restore the appearance of the coin, is a counterfeit coin. 

" Gild " and " silver," as applied to coin, include casing 
with gold or silver respectively, and washing and colouring 
by any means whatsoever with any wash or materials capable 
of producing the appearance of gold or silver respectively. 

" Utter " includes " tender " and « put off." 

" Having in possession " includes knowingly and wilfully 
having 

(a.) in the possession or custody of any other person ; or 

(h,) in any place for the use or benefit of the possessor or 
any other person. 

» 3 Hist. Or. Uw, 177-180. 
' 24 & 25 Vict. c. 99. 

' Sect. 1. The interpretation clause is rather dtunsj, bat the text will be fonnd 
to represent it correctly, though as to the word " possession " in an abridged shape. 
• A V. ffermann, L. R. 4 Q. B. D. 284. 
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Abticle 370. 
ooinina and possession op instruments for coinina — penal 

SERVITUDE FOR LIFE. 

Every one commits felony and is liable upon conviction 
thereof to penal servitude for life as a maximum punish- 
ment, 

(a.) ^ who makes any counterfeit gold or silver current 
coin; or 

(6.) ^ who gilds or silvers any counterfeit current coin ; or 

(<j.) ^ who gilds or silvers any piece of metal or mixture 
of metals whatever of a fit size and figure to be coined, with 
intent that it shall be coined into counterfeit current gold 
or silver coin ; or 

(d.) ^ who gilds, files, or alters any current silver or copper 
coin with intent to make it resemble or pass for current gold 
or silver coin ; or 

(e.) ^ who buys, sells, receives, pays, or puts off any 
counterfeit gold or silver current coin at a lower rate than 
it imports or was apparently intended to import, or offers to 
do any such thing, * whether or not such coin was in a fit 
state to be uttered, and whether or not the counterfeiting 
thereof was finished ; or 

(/.) * who imports or receives into the United Kingdom 
from beyond the seas any counterfeit current coin knowing it 
to be counterfeit ; or 

(g.) *who makes, mends, begins or proceeds to make or 
mend, buys, sells, or has in his custody or possession, 

(i.) any puncheon, counter-puncheon, matrix, stamp, die, 
pattern or mould, in or upon which is made or impressed or 
which is adapted and intended to make or impress the figure, 
stamp, or apparent resemblance of both or either of the sides 

» 24 & 25 Vict, c 99, 8. 2, S. 
« Ibid. 8. 3, S. 
» Ibid. 8. 6, S. 

* Ibid. 8. 30. 

» Ibid. 8. 7, S. 

• Ibid. 8. 24, S. 
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of any current gold or silver coin, or of any coin of any foreign 
state, prince, or country, or any part of either side thereof, 
knowingly ; or 

(ii.) any edger, edging or other tool, collar, instrument, or 
engine adapted and intended for the marking of coin round 
the edges with letters, grainings, or other marks or figures 
apparently resembling the marks on the edge of such coin as 
aforesaid, knowing the same to be so adapted and intended ; or 

(iii.) any press for coinage, or any cutting engine for cut- 
ting, by force of a screw or any other contrivance, round blanks 
out of gold, silver, or other metal or mixture of metals, or 
any other machine, knowing such press to be a press for 
coinage, or knowing such engine or machine to have been, or 
to be intended to be, used for or in order to counterfeiting 
any such coin as aforesaid ; or 

(h.) * who knowingly conveys out of any of Her Majesty's 
mints any puncheon, counter-puncheon, matrix, stamp, die, 
pattern, mould, edger, edging or other tool, collar, instru- 
ment, press, or engine used or employed in coining, or 
any useful part of any of the said things, or any coin, 
bullion, metal, or mixture of metals. 

^ None of the acts specified in (a.), (/.), (g.), and (A.) is an 
offence unless it is done without lawful authority or excuse, 
to be proved by the party accused. 

Abtiole 371. 

GUPPIKa — ^PENAL SEBYirUDE FOB FOURTEEN YEARS. 

^ Every one commits felony and is liable on conviction to a 
maximum punishment of fourteen years penal servitude, who 
impairs, diminishes, or lightens any current gold or silver 
coin with intent that when so dealt with it may pass as 
current gold or silver coin. 

» 24 & 25 Vict. c. 99, s. 25, S. 

' A orders a die for coming connterfeit half-crowns (see clause (gr.) (L) from B. 
B communicates with the Mint, and is permitted hj them to finish and deliver 
the die to A. A receives it. A has the die in his possession without lawful 
excuse : J?, v. Hamcy^ L. R. 1 C. C. R. 28$. 

• 24 & 25 Vict. c. 99, s. 4, S. 
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Artiole 372. 

COmiNa COPPER or foreign money — PENAL SERVrrUDB FOU 

SEYEN YEARS. 

Every one commits felony and is liable to seyeu years 
penal seryitude as a maximum punishment, 

(a.) ^ who counterfeits the Queen's current copper coin ; or 

(&.) * who (without lawful authority or excuse (the proof 
whereof lies upon him) ) knowingly makes or mends, or 
begins or proceeds to make or mend, or buy or sell, or have 
in his custody or possession, any instrument, tool, or engine 
adapted and intended for counterfeiting any of the Queen's 
current copper coin ; or, 

(c.) *who buys, sells, receives, pays, or puis oflf any coun- 
terfeit copper coin at a lower rate or value than the same 
imports or was apparently intended to import ; or 

(d.) ^who makes counterfeit gold or silver coin of any 
foreign prince, state, or country ; or 

(e.) *who brings or receives into the United Kingdom 
counterfeit gold or silver coin of any foreign prince, state, 
or country, knowing the same to be counterfeit, without 
lawful authority or excuse, to be proved by the party 
accused, ^ whether or not such coin was in a fit state to be 
uttered, and whether or not the counterfeiting thereof was 
finished; or 

(/.) ^ who has in his custody or possession any filings or 
clippings, gold or silver bullion, or gold or silver in dust or 
solution, obtained by impairing current gold or silver coin, 
knowing it to have been so obtained. 

» 24 & 25 Vict. c. 99, s. U. 

* Ibid. 8. 14, S. 
■ Ibid. s. 19, S. 

* Ibid. 8. 18, S. 
» Ibid. 8. 30. 

* Ibid. 5. 5, S. 
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Article 373. 
ooinina poreian copper money — penal servitude for 

SEVEN YEARS. 

^ Every one commits a misdemeanor who makes any 
counterfeit copper coin of any foreign state ; the maximum 
punishment is, for the first offence, one year's imprisonment 
without hard labour ; for the second offence, after conviction 
of the first, seven years penal servitude. 



Article 374. 
utterina and possessing with intent to utter. 

Every one commits a misdemeanor, or in case (d.) a felony, 
and is liable to a maximum punishment of one year's im- 
prisonment and hard labour in case (a.), two years imprison- 
ment and hard labour in case (&.), five years penal servitude 
in case (c), and penal servitude for life in case (d.), 

(a.) " who utters counterfeit current gold or silver coin, 
knowing it to be counterfeit ; or, 

(b.) ^ who at the time of such uttering as is specified in 
clause (a.) has in his custody or possession any other piece 
of such counterfeit coin, or who, on the same day, or on 
any of the ten days next ensuing, utters any such coun- 
terfeit coin, knowing the same to be counterfeit ; or, 

(c.) ^who has in his possession three or more pieces of 
counterfeit current gold or silver coin, with intent to utter 
them or any of them : or, 

(d,) ^who commits any of the above-mentioned offences, 
after having been previously convicted at any time of any 
one of them, or of any felony relating to the coin. 

> 24 & 25 Vict. c. 99, s. 22, S. 

> Ibid. s. 9, S. 
» Ibid. s. 10, S. 
« Ibid. 8. 11, S. 
■ Ibid. s. 12, S. 
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Article 375. 
uttebma base copper or foreign coin. 

Every one commits a misdemeanor 

(a.) ^ who, without lawful authority or excuse to be proved 
by him, exports or puts on board any vessel for the purpose 
of being exported from the United Kingdom any counterfeit 
current coin whatever, knowing the same to be counterfeit ; 
or, 

(h.) ^who utters any counterfeit current copper coin, 
knowing it to be counterfeit ; or 

(c.) ^who has in his possession three or more pieces of 
such counterfeit coin, knowing the same to be false and with 
intent to utter any of them ; or 

(d.) ^ who, with intent to defraud, utters as current gold or 
silver coin any coin which is not such coin, or any medal or 
piece of metal or mixed metal resembling in size, figure, 
and colour, the current coin as which it is uttered, but 
being of less value ; or, 

(e.) * who defaces any current coin whatever by stamping 
thereon any names or words, whether such coin is or is not 
thereby diminished or lightened ; or, 

(/.) * who utters any counterfeit gold or silver coin of any 
foreign prince, state, or country, knowing it to be counter- 
feit; or, 

(g.) ^ who has in his custody or possession more than five 
pieces of counterfeit gold or silver coin or any counterfeit 
copper coin of any foreign prince, state, or country, without 
lawful authority or excuse to be proved by such person. 

' The offences defined in clauses (6.), (d,), and (/.) are com- 

1 24 & 25 Vict. c. 99, 8. 8, S. 
» Ibid. 8. 15, S. 

' Ibid. 8. 13, S. A8 to the degree of resemblance necessary to bring a medal 
within this section, see B, v. Rdberiwny L. & C. 604. 
« n)id. 8. 16. 
« Ibid. 8. 20. 
• Ibid. 88. 22, S., 23. 
' Ibid. 8. 30. 
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plete^ whether or not the coin was in a fit state to be uttered, 
and whether or not the counterfeiting thereof was finished. 

The maximum punishment for the offence in clause (a.) is 
two years imprisonment and hard labour ; for each of the 
offences in clauses (b.), (c), (d,), and (e.), one year's imprison- 
ment with hard labour. 

The maximum punishment for the offence in clausiB (/.) 
is, for the first offence six months imprisonment with hard 
labour; ^for a second offence, after a preyious conyiction 
therefor^ two years imprisonment and hard labour ; ^ and 
after two previous convictions the offence is felony, and the 
offender is liable to penal servitude for life as a maximum 
punishment. 

The punishment for the offence numbered (g^) is a fine not 
exceeding forty shillings, and not less than ten shillings for 
every such piece of money, half to go to the informer, and 
half to the poor of the parish where the offesce is com- 
mitted, and forfeiture of the counterfeit coins, which are to 
be destroyed. In default of payment^ the offender may be 
imprisoned with hard labour for a maximum period of three 
months. The proceeding is to be before any justice of the 
peace. 

> 24 & 25 Vict. c. 99, s. 21, S. 
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CHAPTER XLVII. 

' MALICIOUS INJURIES TO PROPERTY. 

Article 376. 
^burnina ships of war, etc. — felony — death. 

Every one is guilty of felony, and must upon conviction 
thereof be sentenced to death, who either within this realm 
or in any of the islands, countries, ports, or places thereto 
belonging, 

wilfully and maliciously sets on fire, burns, or otherwise 
destroys; or 

causes to be set on fire or burnt or otherwise destroyed ; or 

aids, procures, abets, or assists in the setting on fire or 
burning or otherwise destroying 

(a.) any of Her Majesty's ships or vessels of war, whether 
afloat or building or begun to be built in any of Her 
Majesty's dockyards, or building or repairing by contract in 
any private yards for the use of Her Majesty ; or 

(&.) any of Her Maje sty's arsenals, magazines, dockyards, 
rope-yards, victualling offices, or any of the buildings erected 
therein or belonging thereto ; or 

(e.) any timber or materials there placed for building, 
repairing, or fitting out of ships or vessels ; or 

(d.) any of Her Majesty's military, naval, or victualling 
stores or other ammunition of war ; or 

(a.) any place or places where any such military, naval, or 
victualling stores or other ammunition of war is, are, or shall 
be kept, placed, or deposited. 

» 3 Hist. Cr. Law, 188-190. 

3 12 Geo. 3, c. 24. The pamshment is not altered either by 7 & 8 Qeo. 4, c. 28, 
or 1 Vict. c. 91. The Court, however, may order the judgment of death to bo 
recorded : 4 Geo. 4, c. 48. 
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^ Aetiole 377. 
arson, etc. — penal servitude for life. 

Every one commits felony, and is liable on conviction 
thereof to penal servitude for life as a maximum punishment, 
who unlawfully and maliciously does any of the following 
acts (that is to say) : — 

•(a.) * who ' sets fire to any * place of divine worship ; 
^ or to any dwelling-house, any person being therein ; 

^ or to any ^ private building, whether in the possession of 
the offender or of any other person, with intent to injure or 
defraud any person ; 

^or to any station, engine-house, warehouse, or other 
building belonging or appertaining to any railway, port, 
dock, harbour, or canal, or other navigation ; 

• or to any ^® public building ; 

^^ or to any stack of com, grain, pulse, tares, hay, straw, 
haulm, stubble, any cultivated vegetable produce, furze, 

> 24 & 25 Vict. c. 97. 

* Ibid. 8. 1, S. W. 

' As to what constitutes '* setting fire/' it is not necessary that fiame should be 
seen : E. y. StaUion, 1 Moo. 398 ; but it is not sufficient tliat wood should be 
scorched black : B. r. Busaeii, Car. k M. 541. It is sufficient if the wood has 
been at a red heat : i?. v. Parkery 9 C. & P. 45. I suppose the question is whether 
the thing burnt has or has not begun to be decomposed by the action of fire. 

* " Church, chapel, meeting-housei or other place of divine worship." 
» 24 & 25 Vict. c. 97, s. 2, S. W. 

• Ibid. s. 3, S. W. 

' Priyate building means ** house, stable, coach-house, out-house, warehouse, 
office, shop, mill, malt-house, hop-oast, bam, store-house, granary, hovel, shed, 
fold, farm building, building or erection used in farming land, or in carrying on 
any trade or manufacture, or any branch thereof." Many cases are collected in 
Fisher's Digest, 2318-2321 as to the buildings which fall under one or the other 
of these terms. But they are all nisi prius rulings, and the matter is too minute 
to be referred to in detail here. 

• 24 & 25 Vict. c. 97, s. 4, W. 
» Ibid. s. 5, W. 

'* Public building means building other than such as are before mentioned, 
belonging to the Queen or to any county, riding, division, city, borough, poor law 
union, parish or place, or to any university or college, or hall of any university, 
or to any inn of court, or devoted or dedicated to public use or ornament, or 
erected or maintained by public subscription or contribution. 

" 24 k 25 Vict. c. 97, s. 17, S. W. 
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gorse, heath, fern, turf, peat, coals, charcoal, wood, or bark, 

« 

or to any steer of wood or bark ; 

^ or to any mine of coal, cannel coal, anthracite, or other 
mineral fuel ; 

^or to any ship, whether in a complete or unfinished 
state; or 

(6.) ^who by the explosion of gunpowder or other ex- 
plosive substance throws down or damages the whole or any 
part of any dwelling-house any person being therein, or of 
any building so as to endanger the life of any person ; or 

(c.) ^who cuts, breaks, destroys, or damages with in- 
tent to destroy or render useless any of the ^ goods or 
articles mentidtied below being in any stage of manufac- 
ture, or any ^ tool or machinery employed in manufacturing 
or preparing such goods, or who by force enters any house, 
shop, building, or place with intent to commit any such 
offence; or 

(d.) ^ who breaks down, cuts down, or otherwise damages 
or destroys any sea bank, or sea wall, or the bank, dam, or 
wall of or belonging to any water ® whereby any land or 
building shall be, or shall be in danger of being, overflowed 
or damaged ; or 

(e.) • who ^° destroys any " work belonging to any port, 

> 24 & 25 Vict. c. 97, s. 26, S. W. 
« Ibid. 8. 42, S. W. 
» Ibid. 8. 9, S. W. 

* Ibid. 8. 14, S. W. 

' Any goods or article of silk, woollen, linen, cotton, hair, mohair or alpaca, or 
of any one or more of those materials mixed with each other, or mixed with any 
other material, or any frame work, knitted piece, stocking, hose or lace, being in 
the loom or frame, or any machine or engine, or on the rack or tenters, or in 
any stage, process, or progress of manufacture, or any warp or shute of any such 
article, or any frame work, knitted piece, stocking, hose or lace. 

* Any '* loom, frame, machine, engine, rack, tackle, tool or implement, whether 
fixed or moveable, prepared for or employed in carding, spinning, throwing, weav- 
ing, fulling, shearing, or otherwise manufacturing or preparing any such goods 
or articles." 

' 24 & 25 Vict. c. 97, s. 30, S. W. 

' Water means river, canal, drain, reservoir, pool, or marsh. 

* 24 & 25 Vict. c. 97, s. 30, S. W. 

'* Throws, breaks, or cuts down, levels, undermines, or otherwise destroys. 
*' Works quay, wharf, jetty, lock, sluice, flood gate, weir, tunnel, towing 
path, drains, watercourse, or other work. 
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harbonr, dock^ or reservoir, or on or belonging to any navi- 
gable river or canal ; or 

(/.) * who pnlls or throws down, or in anywise destroys 
any bridge (whether over any stream of water or not) or 
any viaduct or aqnednct over or under which any highway, 
railway, or canal passes ; or 

(ff.) ^ who does any injury with intent and so as thereby 
to render dangerous or impassable any such bridge, viaduct, 
or aqueduct, or any highway, railway, or canal passing over 
or under the same or any part thereof; or 

(h.) ^ who with intent to obstruct, upset, overthrow, injure, 
or destroy any engine, tender, carriage, or truck using any 
railway ; 

puts, places, casts, or throws ^ anything whatever across 
any railway ; or 

takes up, removes, or displaces any rail, sleeper, or other 
thing belonging to any railway ; or 

turns, moves, or diverts any points or other machinery 
belonging to any railway ; or 

makes, shows, hides, or removes any signal or light upon 
or near to any railway ; or 

does, or causes to be done, any other matter or thing ; or 

(i.) ^ who casts away or in anywise destroys any ship or 
vessel whether complete or in an unfinished state ; or 

(/.) * who casts away or in anywise destroys any ship or 
vessel with intent thereby to prejudice the owner or part 
owner of such ship or vessel or of any goods on board the 
same, or any insurer of the ship, freight, or goods ; or 

(k.) ' who with intent ® to bring any ship, vessel, or boat 

> 24 & 26 Vict. c. 97, s. 33, S. W. 
« Ibid. s. 33, S. W. 

' Ibid. 8. 35, W. The whole section might be expressed thus : ** who attemp t« 
to obstruct," &c. 

* " Any wood, stone, or other matter or thing." 
» 24 & 25 Vict. c. 97, s. 42, S. W. 

* Ibid. s. 43, S. W. This section and s. 42 are like dividing theft into two 
offences, theft, and thefl^with intent to injure the owner of the stolen goods, each 
offence being pnnished in the same waj. 

» 24 & 25 Vict. c. 97, s. 47, S. W. 

' The word ** maliciously " is here omitted, though '* unlawfully " is retained. 
The reason, no doubt, is that one j^rticular form of malice, Tiz., an intent to 
bring a ship into danger, is specified, but it is singular that in the latter part of 
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into danger^ masks^ alters; or removes any light or signal^ or 
exhibits any false light or signal ; or 

(Z.) ^ does anything tending to the immediate loss or de- 
struction of any ship, vessel, or boat for which no punish- 
ment is otherwise provided by the 24 & 25 Vict. c. 97. 

Abtiole 378. 
abson, esto. — fouetbbn teabs penal sbbvitude. 

Every one commits felony, and is liable upon conviction 
thereof to fourteen years penal servitude as a maximum 
punishment, who unlawfully and maliciously does any of the 
following things (that is to say), 

(a.) ^ who sets fire to any building other than those men- 
tioned in ^ Article 377 (a.) (whether finished or unfinished) ; * 
or 

(b.) ^ who sets fire to anything in,«against, or under any 
building under such circumstances that if the building were 
thereby set fire to, the offence would amount to felony ; or 

(h.) ^ who sets fire to any crop of hay, grass, com, grain, 

the same section (s. 35) the words *' tinlawfiilly and maliciously " are used, though 
a specific malicious intent, tIz., the injury of railway carriages, is mentioned. 

» 24 & 25 Vict. c. 97, s. 47, S. W. 

« Ibid. 8. 6, W. 

' If it were not for the arbitrary and practically unimportant distinction 
between the punishment for this offence, and for the offences defined in Art. 877, 
clause (a,% the following enactment would include them all : — ** ^Mioerer sets fire 
to any building whatever shall be liable to penal servitude for life as a maximum 
punishment." This would reduce six cumbrous sections, filling a page of Chitty's 
Statutes, to two lines. 

* H. y. Manning, L. R. 1 C. C. R. S38. It is a question for a jury what 
constitutes a building. 

* 24 & 25 Vict. c. 97, s. 7, W. In R. y. Child^ L. R. 1 C. C. R. 307, it was said 
that the legislature probably tneant to enact that, if any person sets fire to any- 
thing in a house likely to set fire to the house itself, he should be guilty of felony, 
but that they had failed to say so. In that case A set fire to goods in a house to 
spite the owner, but with no intention to bum the house, and (as the jury were 
considered by the Court to have found) not thinking it probable that what he 
was doing would hare that effect, and not being reckless on the subject. My 
impression is that the legislature said what it meant, but that the judge who 
reserved the case (Blackburn, J.) was not followed by the jury in the directions 
which he gave. 

* 24 & 25 Vict. c. 97, s. 16, S. W. 

Y 
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pulse^ or cultivated vegetable produce^ whether standing or 
cut down, or to any part of any wood, coppice, or plantation 
of trees, or to any heath, gorse, furze, or fern, wheresoever 
the same may be growing ; or 

(d.) ^who attempts by any overt act to set fire to any 
bnilding or to anything mentioned in clause (6.) of this 
Article, or to any mine mentioned in Article 877, clause (a.) ; 
or to set fire to, cast away, or destroy any ship or vessel 
nnder such circumstances that if such building, mine or ship 
were thereby set fire to, cast away or destroyed, the offender 
would be guilty of felony ; or 

(a.) ^ who places or throws in, into, upon, ^ under, against or 
near any building, ship, or vesael any gunpowder or other ex- 
plosive substance with intent to destroy or damage any such 
building, ship, or vessel, or any engine, machinery, working 
tools, fixtures, goods, or chattels, whether or not explosion 
takes place, and whether or not any damage is caused ; or 

(/.) * who destroys any part of any ship or vessel in dis- 
tress, wrecked, stranded, or cast on shore, or any goods, 
merchandize, or articles of any kind belonging to such ship 
or vessel ; or 

(g,) ^ who kills, maims, or wounds any cattle ; or 

(h.) ' who outs or otherwise destroys any hopbinds growing 
on poles in any plantation of hops. 

Article 379. 

THREATS TO BURN, ETC. — TEN YEARS PENAL SERVITTTDE. 

^ Every one commits felony, and is liable upon conviction 

» 24 & 25 Vict. c. 97, 8s. 8, S. W., 27, 44, S. W. 

• Ibid. 88. 10, S. W., 45, S. W. 

' The word ^ under " does not occur in s. 45, which applies to ships and ressels 
. and which repeats s. 10 verbatim, with the exception of the omission of that word 
and the substitution of ** injury is effected *' for *' damage is caused." The omis- 
sion of ^ under " as to ressels dates from before the inrention of torpedoes. 

« 24 & 25 Vict. c. 97, s. 49, S. 

' Ibid. 8. 40, S. An injury inflicted by the hand may be a wound : B, y. BtUlock, 
L. R. 1 C. C. R. 115. On repealed statutes to the same effect, see E, y. Owens, 
1 Moo. 205, and E, v. ffajhcs, 2 C. & P. 420, in which Parke, B., said setting a 
dog at an animal whereby it was bitten was not a maiming or wounding. 

• 24 & 25 Vict. c. 97, s. 19, S. W. 
» Ibid. 8. 50, S. W. 
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thereof to a maximnm pnnishment of ten years penal servi- 
tude, 'who, knowing the contents thereof, sends, delivers, 
ntters, or directly or indirectly causes to be received any 
letter or writing threatening to bum or destroy any house, 
barn, or other building, or any rick or stack of grain, hay, or 
straw, or other agricultural produce, whether in or under any 
building or not, or any ship or vessel, or to kill, maim, or 
wound any cattle. 

Abtiole 380. 
bialioious miscmep — seven tbabs penal seevitudb. 

Every one commits felony, and is liable upon conviction 
to seven years penal servitude as a maximum punishment, 
who does any of the following acts unlawfully and maliciously 
(that is to say), 

(a.) ^ who outs, breaks, destroys, or damages with intent 
to destroy or render useless any machine or engine, whether 
fixed or moveable, used or intended to be used for ^ any 
agricultural operation, or prepared for or employed in any 
manufacture other than those enumerated in note 4 to 
Article 377 (c), or any tool or implement, whether fixed or 
moveable, prepared for or employed in any such manu- 
facture ; 

(6.) ^or who by any overt act attempts to set fire to any 
of the stacks or produce mentioned in Article 377, clause (a.), 
or to anything mentioned in Article 378, clause (o.), under 
such circumstances that if the same were set on fire the 
offender would be guilty of felony ; 

. (c.) * or who, with intent thereby to destroy or damage 
any mine or to hinder * [obstruct] or delay the working 
thereof, 

' 24 & 25 Vict. c. 97, s. 15, S. W. Some cases on the application of this section 
to imperfect machines are collected in Fisher's Digest, pp. 2591-2593. 

' ** Sowing, reaping, mowing, threshing, ploughing, or draining, or for per- 
forming any other agricaltnral operation." 

» 24 & 25 Vict. c. 97, s. 18, S. W. 

* Ibid. s. 28, S. W. 

' This word refers only to the paragraph marked with a *. 

T 2 
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causes any water to be conyeyed or run into any mine, or 
into any subterranean passage commnnicating therewith ; 

or ^ pulls down, fills up, obstructs, or damages with intent 
to destroy, obstruct, or render useless any airway, water- 
way, drain, pit, level, or shaft of or belonging to any mine ; 
or 

* ' pulls down or destroys, or damages with intent to de- 
stroy or render useless, any steam or other engine for[sinking, 
draining, ventilating, or working any mine, or in anywise 
assisting ^ therein, or any appliance or apparatus in con- 
nection with any such engine, or any staith, building, or 
erection used in conducting the business of any mine, or any 
bridge, waggon-way, or trunk for conveying minerals from 
any mine, whether any such * thing is completed or un- 
finished ; or 

^ stops, obstructs, or hinders the working of any such 
engine, apparatus, or appliance : or 

(d) ^ who wholly or partially cuts through, severs, breaks, 
unfastens, or damages with intent to destroy or render use- 
less, any rope, chain, or tackle of whatever material used in 
any mine, or upon ^ any way or work connected therewith or 
employed in working it ; 

(e.) ^ who cuts off, draws up, or removes any piles, chalk, 
or other materials fixed in the ground and used for securing 



' ' Thia accumulation of intents is clumaj, but not unmeaning. The exprenion 
" Damage with intent to destroy any airway with intent to obstruct a mine," has 
a meaning slightly narrower than ** damaging an airway with intent to obstruct 
a mine," but not rery different from it« 

• 24 & 25 Vict, c 97, s. 29, S. W. 

* The words ^ sinking — ^mine " are here repeated. 

* The words " bridge — ^trunk ** are here repeated. 

* The words ralating to the intent with which these acts are not to be done 
foUow these words. I think, howerer, that they are meant to apply to all the 
words which precede 'them. If not, the words as to intent at the beginning of 
the clause do not apply to the paragraph beginning "or pulls down." The 
sections are rery clumsy. 

• 24 & 25 Vict. c. 97, s. 29, S. W. 

' '* Any inclined plane, railway, or other way or other work whatsoever in 
anywise belonging or appertaining to or connected with or employed in any mine, 
or the working or business thereof." 

• 24 & 25 Vict. c. 97, s. 31, S. W. 
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any sea bank or sea wall, or the bank, dam, or wall of any 
other ^ water ; or 

(/.) * who, with intent and so as thereby to obstruct and 
prevent the carrying on or completing or maintaining the 
navigation of any navigable river or canal, opens or draws 
up any flood-gate or sluice, or does any injury or mischief to 
such river or canal ; or 

(ff.) ^who cuts through, breaks down, or otherwise de- 
stroys the dam, flood-gate, or sluice of any fish-pond, or of 
any water being private property, or in which there is any 
private right of fishery, with intent thereby to take or 
destroy any of the fish therein, or so as thereby to cause the 
loss or destruction of any of them ; or 

(h.) ^ who puts lime or any other noxious material in any 
such water ^ or in any salmon river with intent to destroy 
any fish then being or afterwards to be put therein ; or 

(t.) who cuts through, breaks down, or otherwise de- 
stroys the dam or flood-gate of any mill pond, reservoir, or 
pool; or 

(J.) *who damages ¥rith intent to destroy or render it 
useless, any ship or vessel, whether complete or incomplete, 
by any means other than fire, gunpowder, or other explosive 
substance* or 

(k.) * who cuts away, casts adrift, removes, alters, defaces 
or destroys any boat, buoy, buoy rope, perch, or mark 
used or intended for the guidance of seamen for the pur- 
poses of navigation, or who does any act with intent to do 
any of the things aforesaid, or who in any other manner 
injures or conceals any of the things aforesaid. 

1 « river, canal, drain, aqueduct, marsh, reservoir, pool, port, harbour, dock, 
quay, wharf, jetty, or lock." 

* 24 & 25 Vict, c 97, s. 31, S. W. 
» n>id. 8. 32, S. W. 

* These words are added by 36 & 37 Vict, c 71, s. 13. For definition of 
<< salmon riyer," see 28 & 29 Vict, c 121, s. 3, and 24 & 25 Vict. c. 109, s. 4. 

• 24 & 25 Vict, c 97, s. 46, S. W. 

• aid* 8. 48, S. W. 
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Abtiolb 381. 
malicious mischief — five ybaes penal servitude. 

^ Every one commits felony, and is liable upon conviction 
thereof to five years penal servitude as a maximum punish- 
ment, who unlawfully and maliciously 

(a.) cuts, breaks, barks, roots up, or otherwise destroys or 
damages the whole or any part of any tree, sapling, shrub, 
or any underwood, if the injury done exceeds the sum of £5, 
^ or the sum of £1 if the thing injured grows in any park, 
pleasure ground, garden, orchard, or avenue, or in any 
ground adjoining or belonging to any dwelling-house ; or 

(6.) ^ cuts or injures any electric line or work with intent 
to cut off any supply of electricity. 

Article 382. 

making and possessing gunpowder for certain purposes. 

* Every one commits a misdemeanor, and is Uable npon 
conviction thereof to a maximuni punishment of two years 
imprisonment and hard labour, who knowingly has in his 
possession, or makes or manufactures any gunpowder, ex- 

> 24 & 25 Vict. c. 97, as. 21, S. W., 20, S. W. These sections are thus arranged 
in the Act (20.) : Whoever cuts . . . trees ... in any park, &c., if the damage 
exceeds £1, is guilty of felony, &c. (21.) Whoever cuts . . . trees . . . not 
growing in any park, &c., if the damage done exceeds £5, is guilty of felony, &c. 
The text is only half as long, and has precisely the same meaning. 

' These sums are exclosive of consequential damage. A did injury to the 
amount of £1 to a hedge which it would cost £4 14s. 6(7. to replace. This is 
injury to the amount of £1, not to the amount of £5 14s. 6d. : R, v. Whitemom^ 
Dear. 353 (upon 7 & 8 Geo.*4, c. 30, s. 19). 

» 45 & 46 Vict. c. 66, s. 22. « Electric line " is defined to mean " a wire or 
wires conductor or other means used for the purpose of conTeying, transmitting 
or distributing electricity with any casing, coating, covering, tube, pipe, or insula- 
tor enclosing, surrounding, or supporting the same or any part thereof or any 
apparatus connected therewith for the purpose of conveying, transmitting, or dis- 
tributing electricity or electric currents. 

<< Works ** means and includes electric lines, also any buildings, machinery, 
engines, works, matters or things of whatever description required to supply 
electricity and to carry into effect the object of the undertakers under the Act. 

« 24 & 25 Vict. c. 100, s. 64, S. W. ; 24 & 26 Vict. c. 97, s. 54, S. W. The 
felonies in question are those specified in this chapter, and in chapters xxiv.- 
XXX., both inclusive, and in Articles 74 and 168. 
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plosive substance, dangerous or noxious thing, machine, en- 
gine, instrument, or thing with intent thereby or by means 
thereof, to commit, or for the purpose of enabling any other 
person to commit any felony mentioned in the 24 & 25 Vict. 
c. 100, or the 24 & 25 Vict. c. 97. 

Abtiole 383. 
sundby injubies to pbopebty. 

Every one commits a misdemeanor, and is liable upon con- 
viction thereof to the punishments or other consequences 
stated in the schedule printed in the note hereto, who un- 
lawfully and maliciously does any of the following things 
(that is to say) : 

(a.) ^who being possessed of 'any building or part of 
any building as tenant for a term, at will, or on sufferance, 
or held over after the termination of any tenancy, pulls down 
or demolishes, or begins to pull down or demolish the same 
or any part thereof, or pulls down or severs from the free- 
hold any fixture being fixed in or to, or being part of such 
building; or 

(6.) *who cuts, breaks, barks, roots up, or otherwise de- 

SCHEDULE. 



24 & 25 Vict, c 97. 
KcofOlaoM. 


Pnnlaliment. 


How inflicted. 


(a) Sect. 13. 


As for a misdemeanor at common law. 


On indictment 


(6) Sect. 22. 


For first offence^ three months im- 
prisonment with hard labour as a 
maximum punishment, or a maxi- 
mum fine of £5 over and above the 
damage done. 


On conviction be- 
fore a justice of 
the peace. 




For second offence, imprisonment with 
hard labour for a maximum period 
of twelve months. 


Do. 




For third and other offenceSj maxi- 
mum punishment of two years im- 
prisonment and hard labour, S.W. 


On; indictment. 



» 24 & 26 Vict. c. 97, s, 13. 

' "any dwelling-house or other bnildingi or part of any dwelling-house or 
other building." 
» 24 & 25 Vict. c. 97, s. 22. 
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Btroys or damages the whole or part of any tree, sapling, 
or shrub, or any underwood wheresoever growing, to the 
amount of one shilling at the least ; or 

(c.) ' who destroys or damages with intent to destroy any 
plant, root, fruit, or vegetable production growing in any 
garden, orchard, nursery ground, hothouse, greenhouse, or 
conservatory; or 

(d.) ^ who destroys or damages ¥rith intent to destroy any 
cultivated root or plant used for the food of man or beast, 
or for medicine, or for distilling, or for dyeing, or for or in 
the course of any manufacture and growing on any land not 
being a garden, orchard, or nursery ground ; or 



SCBEDULB. 



24 ft 2d Vict c. 97. 
Mo. ofCUiue. 


Poniahment. 


How ioflicted. 


(c) Sect 23. 


First offence. Six months imprison- 
rnent and hard labour as a maximum 
punishment, or a fine of £20 as a 
maximum over and above the 
amount of the damage done. 


On conviction bo- 
fore a justice of 
the peace. 




Subsequent offences. Felonj, maxi- 
mum punishment five years penal 
servitude, S. W. 


On indictment. 


(d) Sect. 24. 


First offence. Imprisonment and hard 
labour for one month as a maximum 
punishment, or a maximum fine of 
208. over and above the amount of 
the iniury, and imprisonment with 
or without hard labour for a maxi- 
mum term of a month, unless pay- 
ment is sooner made, in default of 
payment of fine and costs if ordered. 


Conviction before 
a justice of the 
peace. 




Suheeqnent offences. Imprisonment 
witn hard labour for a maximum 
term of six months. 


Do. 



> 24 & 25 Vict. c. 97, s. 23. 
* Ibid. 8. 24. 
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{e.) ^ who cuts, breaks^ throws down, or in anywise de- 
stroys any fence of any description whatever, or any wall, 
stile, gate, or any part thereof ; or 

(J.)^ who throws down, levels, or otherwise destroys in 
whole or in part any turnpike gate or toll-bar, or ^ fence 
belonging to any turnpike or toll-bar, so set up or erected 
to prevent passengers from passing by without payment of 
any toll directed to be paid by any Act of Parliament, or any 
house, building, or weighing engine erected for the better 
correction, ascertainment, or security of any such toll ; or 

{g,) * who cuts, breaks, throws down, destroys, injures, or 
removes anything whatever " being part of or used in or 



SOHBDULE. 



34 ft 26 Vict. 0.97. 
No. ofGUnse. 




How inflicted. 


(c) Sect. 25. 


First offence. Maximum fine of £5. 


Conviction before 
a justice of the 
peace. 




Subsequent offenceSi Imprisonment 
with hard labour for a maximum 
term of twelve montha. 


Do. 


(/) Sect. 34. 


As for a misdemeanor. 


On indictment. 


(g) Sect. 37. 


Maximum punishment, two years im- 
prisonment with hard labour. Pro- 
vided that if the justice before whom 
any person is examined thinks it 
expedient for the ends of justice, 
he may inflict maximum punish- 
ment of imprisonment with haid 
labour for three months, or a'maxi- 
mum fine of £10. 


On indictment. 

On summary con- 
yiction. 



> 24 & 25 Vict. c. 97 8. 25. 

* Ibid. 8. 34. 

* " any wall, chain, rail, post, bar, or other fence,' 

* 24 & 25 Vict, 0. 07, b. 37. 

* " any battery, machinery, wire, cable, post, or other matter or thing what- 
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about any electric or magnetic telegraphy or in the working 
thereof, or prevents or obstructs in any manner whatever the 
sending, conveyance, or delivery of any communication by 
any such telegraph ; or 

(h.) ^who by any overt act attempts' to commit any 
offence specified in clause (ff.) ; or 

(i.) ^ who destroys or damages any book, manuscript, 
^ work of art, or thing kept for the purposes of art, science, 
or literature, or as an object of curiosity in any ^ repository 
open at all times or from time to time for the admission 
of the public, or to any considerable number of persons, 
whether by the permission of the proprietor, or by the pay- 
ment of money ; or 

any picture, statue, monument, or other memorial of the 
dead, painted glass, or other ornament or work of art in any 
• place of divine worship or public building, or ^ public place, 
churchyard, or burial ground ; or 

any statue or monument exposed to public view, or any 



Schedule. 



a4&S6Vlct.c.97. 
No. ofdanae. 



(A) Sect, 38. 



(0 Sect. 39. 



PaniBhment. 



Maxinmm punishmeDt of three 
months imprisonment with hard 
labour, or maximum fine of £10. 



Misdemeanor. Maximum punishment 
six months imprisonment and hard 
labour, W. 



How inflicted. 



On conviction be- 
fore a justice of 
the peace. 



On indictment. 



» 24 & 25 Vict. c. 97, s. 38. 

' How can a man possibly attempt without an << oyert act." See section on 
Attempts. 

» 24 & 25 Vict. c. 97, s. 39, W. 

* Work of arts picture, pHtit, statue, bust, tase^ or any other article or thin)^ 
kept for the purposes of art. 

• " museum, gallery, cabinet, library, or other depository." 

' See definition of these words in Art. 1 (a.) from " belonging to the Queen " to 
« Inn of Court." 

' public place = street, square, public garden or ground. 
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ornament, railing or fence snrrotinding such statue or 
monument; or 

(/.) ^ who kills, maims, or wounds any dog, bird, or other 
animal not being cattle, but being either the subject of 
larceny at Common Law, or being ordinarily kept in a state 
of confinement, or for some domestic purpose ; or 

(k.) * who by any unlawful act or by any wilful omission 
or neglect, obstructs or causes to be obstructed any engine 
or carriage using any railway or aids therein ; or 

(L) ^ who unlawfully and maliciously commits any damage, 
injury, or spoil to an amount exceeding £5, to, or upon any 
real or personal property whatsoever, either of a public or 
private nature, for which no punishment is otherwise pro- 
vided in this chapter ; or 

Schedule. 



24 ft as Vict. c. 97. 
2To. of Glaiiae. 


Pnniabment. 


How inflicted. 


0) Sect. 41. 

■ 


Firai offence. Maximum ponishment 
six months impriaomnent with hard 
labour, or maximum fine of £20. 


Conviction before 
a justice of the 
peace. 


* 


Subsequent offences. Imprisonment 
with hard labour for a maximum 
term of twelve months. 


Do. 


(k) Sect 36. 


Maximum punishment two years im- 
prisonment and hard labour. 


On indictment. 


(0 Sect 61. 


Maximum punishment two years im- 
prisonment and hard labour, and if 
offence committed between f.k. 
and 5 a.k. maximum punishment 
five years penal servitude. 


On indictment. 



> 24 & 25 Vict. c. 97, 8. 41. 

' Ibid. B. 36. Changing a signal so as to cause a train to go slower than it 
otherwise would is an obstructing : S, y. Hadfield, L. R. 1 C. C. R. 253 ; so is 
stretching out the arms as a signal : i?. ▼. Bdrdy, L. R. 1 C. C. R. 278. A railway 
not opened for public traffic may be obstructed : B* v. Bradford^ Bell, C. C. 269. 

» 24 & 25 Vict. c. 97, s. 51. 
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(m.) ^ who wilfully or malicionsly commits any damage, 
injury, or spoil upon * any real or personal property what- 
soever (^including injuries to trees, saplings, shrubs or 
underwood), either of a public or private nature, for which 
no punishment is hereinbefore provided. 

Provided that this clause does not extend to any case 
where the party acts under a fair and reasonable supposition 
that he had a right to do the act complained of, nor to any 
trespass not being wilful and malicious committed in hunt- 
ing, fishing, or in the pursuit of game. 



SCHEDULS. 



24 & 26 Vict. c. 91. 
No. ofQaiue. 



(m) Sect. 62. 



Pnniflhmeiit. 



Maximum punishmeDt two months 
imprisomnent and hard labour, or 
£5, and whatever sum not exceed- 
ing £5 the justice thinks fit as com- 
pensation for the damage. If pay- 
ment of sums ordered, and costs if 
ordered, is not made within a time 
specified, the justice may commit 
the offender to prison for a maxi- 
mum period of two months with 
hard labour, unless the sum ordered 
is sooner paid. 



Howinfllctod. 



(Conviction before 
a justice of the 
peace. 



> 24 ft 25 Vict. c. 97, 8. 52. 

' These words do not include an incorporeal right, such as the right to depasture 
cows on a moor : laws v. Elkmgham, L. R. 8 Q. B. D. 283. 
* 24 & 25 Vict. c. 97, s. 53. 
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CHAPTER XLVm. 

^OFFENCES RELATma TO GAME, WILD ANIMALS, AND FISH. 

Abtiole 384. 
'•' night " and " game " definbd. 

In this chapter the following words are used in the follow- 
ing senses : — 

^ " Night " means the interval between the end of the first 
honr after sunset, and the beginning of the last hour before 
sunrise. 

^^' Gbme" means hares, pheasants, partridges, grouse, heath 
or moor game, black game and bustards. 

Abtiole 385. 
nioht poaohina and assaultina keeper. 

Every one commits a misdemeanor and is liable upon con- 
viction thereof to the maximum punishment mentioned in 
the schedule in the foot-note to this Article, who does any of 
the following things (that is to say) : 

(a.) *who by night unlawfully takes or destroys any 

Schedule. 



Offence under 
Claiiee. 


Mazimiim pnniBlunent. 


How inflicted. 


(«) 


First offence. Three months hard 
labour. At the expiration two sure- 
ties in £5 or one in £10 not so to 
offend for one year. In default six 
months further hard labour, unless 
sureties found. 


Conviction before 
two justices. 


• 


Second offence. Six months hard 
labour. At the expiration thereof 

[over 


Do. 



> 3 Hist. Cr. Law, 275-282. 

• 9 Geo. 4, c. 69, s. 12 ; 24 & 25 Vict. c. 96, as. 17, 24. 

• 9 Geo. 4, c. 69, 8. 13. 

• Ibid. 8. 1. 
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game or rabbits in any land, whether open or inclosed, or by 
night unlawfully enters or is in any land, whether open or 
inclosed, with any gun, net, engine, or other instrument for 
the purpose of taking or destroying game ; or 

(b) ^ who assaults or offers any violence with any gun, 
cross-bow, firearms, bludgeon, stick, club, or any other 
offensive weapon whatever, towards any person authorized 
to seize and apprehend ^ him for the offence specified in 
clause (a.) 

Aetiolb 386. 
offences belatina to deeb, habes, rabbits, and fish. 

Every one commits an offence, and is liable upon convic- 
tion thereof to the punishment and other consequences 
stated in the ^ schedule in the note hereto, who does any of 
the following things (that is to say) : 



Schedule. 



Offence under 
Clanae. 


Mazlnram puninhment. 


How inflicted. 




to enter into bis own recognizance 
for £20, and two sureties at £10 
each, or one at £20, not so to offend 
for two years. In default of sure- 
ties, further imprisonment with hard 
labour for one year, unless such sure- 
ties are found. 






Third offence. Seven years penal ser- 
vitude. 


Indictment 

* 


:(») 


Seven years penal servitude. 


Do. 



> 9 Qeo. 4, c. 69, s. 2. 

' i,e» the owner or occupier of the land, the lord of the manor or reputed 
manor in which the land is situated, any person having a right or reputed right 
of fVee chase, or free warren thereon, any gamekeeper or serrant of any such 
person, any person assisting such gamekeeper or servant, finding the offender on 
the land where the offence is committed, or in any place to which pursuit is 
made : Sect. 2. 

* See^Schedule, p. 335. 
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(a.) ^ who nnlawfuUy and wilfully courses, hnnts, snares, or 
carries away, kills, wounds, or attempts to kill or wound any 
deer kept or being 

(i.) in the uninclosed part of any forest, chase, or purlieu ; 

(ii.) ^ in the inclosed part of any forest, chase, or purlieu, 
or in any inclosed land where deer are usually kept ; or 

(h.) ^ who does not satisfy any justice of the peace before 
whom he ' is taken or summoned that he had a lawful occa- 
sion for any snare or engine for the taking of deer found in 
his possession or on his premises with his knowledge, and 
did not keep the same for any unlawful purpose, and that he 
came lawfully by any deer, or the head, skin, or other part 
thereof so found, or which (upon summoning the persons 
through whose hands the same appear to have passed) are 
shewn to have been first received by him, or to have been in 
his possession ; or 

(o.) ^ who unlawfully and wilfully sets or uses any snare 



Schedule. 



No. of CUoBe. 


Mazimnin pnniahmeDt and other oonieqiienoes. 


How Inflicted. 


(a) (i.) 
Sect 12. 


First offence. Fine of £50. 


Conviction before 
a justice. 




Offence after previons conviction of 
any ofifence relating to deer for which 
a pecuniary penalty is imposed by 
any Act of Parliament, felony, two 
yeara impiisonment and hard labour. 


Indictment 


(a) (ii.) 
Sect 13. 


Felony. Two years imprisonment and 
hard labour. 


Indictment. 


(h) Sect 14. 


Fine of £20. 


Conviction before 
a justice. 


(c) and (d). 
Sect 15. 


Fine of £20. 


Do. 



> 24 & 26 Vict. c. 96, s. 12, S. W. 

• Ibid. 8. 1 3, 8. W. 

• Ibid. 8. 14. 

• Ibid. 8. 15. 
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or engine whatsoever for the purpose of taking or killing any 
deer in any part of any forest, chase, or purlien, whether 
snch part is inclosed or not, or in any fence or bank dividing 
the same from any land adjoining, or in any inclosed land 
where deer are usually kept ; or 

(d.) *who unlawfully and wilfully destroys any part of 
the fence of any land where any deer are then kept ; or 

(e.) ^ who haying entered into any forest, chase, or pur- 
lieu, inclosed or not, or into any inclosed land where deer 
are usually kept, with intent unlawfully to hunt, course, 
wound, kill, snare, or carry away any deer, unlawfully beats 
or wounds any person intrusted with the care of the deer, or 
any of his assistants, in the execution of the powers here- 
under mentioned ; ^ or 

(/.) *who unlawfully and wilfully takes or kills any hare 
or rabbit in any warren or ground lawfully used for the 
breeding or keeping of hares or rabbits, whether the same 
be inclosed or not, 

(i.) by night, 

Schedule. 



No^fClaoM. 


Maximom pnniahment and other oonseqaenoes. 


How inflicted. 


(e) Sect. 16. 


Felony. Two years imprisonment 
and hard labour. 


Indictment. 


(f) (i.) 
Sect. 17. 


Misdemeanor. 


Do. 


(/) (ii.) 
Sect. 17. 


£5 fine. 


Conviction before 
a justice. 



> 24 & 25 Vict. c. 96, 8. 15. 
« Ibid. 8. 16, S. W. 

* Erery person intrusted with the care of the deer, and any of his assistants, 
whether in his presence or not, may demand from every such offender any gnn, 
fire-arms, snare, or engine in his possession, and any dog there brought for hnnting, 
coursing, or killing deer, and in case such offender shall not immediately deliver 
up the same, may seize and take the same from him in any of those respective 
places, or, upon pursuit made, in any*other place to which he may have escaped 
therefrom, for the use of the owner of the deer. 

* 24 & 25 Vict. c. 96, s. 17. 
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(ii.) by day (elsewhere than on any sea bank or river bank 
in the comity of Lincoln, so far as the tide extends, or 
within one farlong of snch bank ; or 

(g.) ^ who sets or uses any snare or engine for the taking 
of hares or rabbits in any snch place at any time ; or 

(A.) * who ^ unlawfully and wilfully takes or destroys, or 
attempts to take or destroy any fish, otherwise than by 
angling in the day-time, 

(i.) in any water running through or being in any land 
adjoining or belonging to the dwelling-house of any person 
being the owner of such water, or haying a right of fishery 
therein, 

(ii.) in any other water being private property, or in 
which there is any private right of fishery ; or 

(k.) *who unlawfully or wilfully takes or destroys, or 
attempts to take or destroy, fish by angling in the day-time, 

(i.) in any water mentioned in (h) (i.) 

(ii.) in any water mentioned in (h) (ii.) 





SCHRDULB. 




Ko. ofClaoae. 


Maximum punishment and other oonsequenoes. 


HowJnfllcted. 


(g) Sect 17. 


£5 fine. 


Conviction before 
a justice. 


Sect. 24. • 


Misdemeanor. 


Indictment. 


Sect. 24. 


£5 fine above value of fish. 


Conviction before 
a justice. 


W (i.) 
Sect. 24. 


£5 fine. 


Do. 


(k) (ii.) 
Sect. 24. 


£2 fine. 


I>0. 



' 24 & 25 Vict, c 96, s. 17. It is not perfectly clear whether the words 
<' unlawfully " and '* wilfiilly " apply to this offence ; but in any case they would, 
I think, be implied. 

« 24 & 25 Vict. c. 96, s. 24. 

• These words apply only to (ii.)* 

* 24 & 25 Vict. c. 96, ss. 24, 25« 
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^If any person is found committing any offence nnder 
Qh) (i.), (A) (ii.), (i) (i.) or (Jc) (ii.), the owner of the ground, 
water, or fishery where such offender is found, his seryant, 
or any person authorized by him, may demand horn such 
offender any rod, line, hook, net, or other implement, for 
taking or destroying fish then in such offender's possession, 
and if such offender does not immediately deliver up the 
same, may seize and take it from him for the use of such 
owner. Any person angling by day is by such taking or 
delivery exempted from any further damage or penalty. 

> 24 & 25 Vict. 96, 8. 24. 
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CHAPTEE XLIX. 

> OFFENCES CONNECTED WITH TRADE AND BREACH OP 

CONTRACT. 

Aeticlb 387. 

absoohdika with pbopebty in contemplation of bank- 
RUPTCY. 

^ EvEBY one commits felony, and is liable upon conviction 
thereof to a maximum punishment of two years imprison- 
ment and hard labour, who quits England and takes wiih 
him, or attempts or makes preparation for quitting England 
and for taking with him, any part of his property to the 
amount of £20 or upwards, which ought by law to be divided 
amongst his creditors,^ having been adjudged a bankrupt, or 
having had his affairs liquidated by arrangement after the 
presentation of a bankruptcy petition against him, or the 
commencement of his liquidation, or within four months 
before such presentation or commencement, unless the jury 
is satisfied that he had no intent to defraud. 

* Article 338. 

PUNlSHlltENT OF FRAUDULENT DEBTORS. 

* Every person adjudged bankrupt, and every person whose 
affairs are liquidated by arrangement in pursuance of the 
Bankruptcy Act, 1869, commits a misdemeanor, and is liable 
upon conviction thereof to a maximum punishment of two 
years imprisonment and hard labour, 

" 3 Hist. Or. Law, 228-233. 

' 32 & 33 Vict. e. 62, 8. 12. 

' In the case of an infant adjudged a bankrupt for trading debts who was 
convicted under this section it was held that the conviction must be set aside, as 
since 37 & 38 Vict. c. 62, the infant could have no creditors capable of being 
defrauded: L. R. 5 Q. B. D., 28. 

* 32 & 33 Vict. c. 62, s. 11. 

» 32 & 33 Vict. c. 71. 

2 2 



340 A DIGEST OF 



(1.) If lie does not, to the best of his knowledge and belief, 
fnlly and truly discover to the trnstee administering his 
estate for the benefit of his creditors all his property, real 
and personal, and how, and to whom, and for what considera- 
tion, and when he disposed of any part thereof, except such 
part as has been disposed of in the ordinary way of his trade 
(if any), or laid out in the ordinary expense of his family, 
unless the jnry is satisfied that he had no intent to de- 
fraud : 

(2.) If he does not deliver up to such trustee, or as he 
directs, all such part of his real and personal property as is 
in his custody or under his control, and which he is required 
by law to deliver up, unless the jury is satisfied that he had 
no intent to defraud : 

(3.) If he does not deliver up to such trustee, or as he 
directs, all books, documents, papers, and writings in his 
custody or under his control, relating to his property or 
afiairs, unless the jury is satisfied that he had no intent to 
defraud : 

(4.) K after the presentation of a bankruptcy petition 
against him, or the commencement of the liquidation, or 
within four months next before such presentation or com- 
mencement, he conceals any part of his property to the 
value of £10 or upwards, or conceals any debt due to or from 
him, unless the jury is satisfied that he had no intent to 
defraud : 

(5.) If after the presentation of a bankruptcy petition 
against him, or the commencement of the liquidation, or 
within four months next before such presentation or com- 
mencement, he fraudulently removes any part of his pro- 
perty of the value of £10 or upwards : 

(6.) If he makes any material omission in any statement 
relating to his affairs, unless the jury is satisfied that he had 
no intent to defraud : 

(7.) If, knowing or believing that a false debt has been 
proved by any person under the bankruptcy or liquidation, 
he fail for the period of a month to inform such trustee as 
aforesaid thereof : 
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(8.) If after the presentation of a bankruptcy petition 
against him, or the commencement of the liquidation, he 
. prevents the production of any book, document, paper, or 
writing affecting or relating to his property or affairs, unless 
the jury is satisfied that he had no intent to conceal the 
state of his affairs or to defeat the law : 

(9.) If after the presentation of a bankruptcy petition 
against him, or the commencement of the liquidation, or 
within four months next before such presentation or com- 
mencement, he conceals, destroys, mutilates, or falsifies, or is 
privy to the concealment, destruction, mutilation, or falsifi- 
cation of any book or document affecting or relating to his 
property or affairs, unless the jury is satisfied that he had no 
intention to conceal the state of his affairs or to defeat the 
law: 

(10.) If after the presentation of a bankruptcy petition 
against him or commencement of the liquidation, or within 
four months next before such presentation or commence- 
ment, he makes or is privy to the making of any false entry 
in any book or document affecting or relating to his property 
or affairs, unless the jury is satisfied that he had no intent 
to conceal the state of his affairs or to defeat the law : 

(11.) If after the presentation of a bankruptcy petition 
against him or the commencement of the liquidation, or 
within four months next before such presentation or com- 
mencement, he fraudulently parts with, alters, or makes any 
omission, or is privy to the fraudulently parting with, alter- 
ing, or making any omission in any document affecting or 
relating to his property or affairs : 

(12.) ^ If after the presentation of a bankruptcy petition 
against him or the commencement of the liquidation, or at 
any meeting of his creditors within four months next before 
such presentation or commencement, he attempts to account 
for any part of his property by fictitious losses or expenses : 

(13.) ^ If within four months next before the presentation 
of a bankruptcy petition against him or the commencement 
of the liquidation, he, by any false representation or other 

I Sec Ex parte Brett, 1 Ch. D, 151. 
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fraud, has obtained any property on credit, and has not paid 
for the same : 

(14.) ^ If within four months next before the presentation 
of a bankruptcy petition against him or the commencement 
of the liquidation, he, being a trader, obtains, under the false 
pretence of carrying on business and dealing in the ordinary 
way in his trade, any property on credit, and has not paid 
for the same, unless the jury is satisfied that he had no 
intent to defraud : 

(15.) If within four months next before the presentation of 
a bankruptcy petition against him or the commencement of 
the liquidation, he, being a trader, pawns, pledges, or dis- 
poses of otherwise than in the ordinary way of his trade, any 
property which he has obtained on credit and has not paid for, 
unless the jury is satisfied that he had no intent to defraud : 

(16.) K he is guilty of any false representation or other 
fraud for the purpose of obtaining the consent of his credi- 
tors or any of them to any agreement with reference to his 
affairs, or his bankruptcy or liquidation. 

Abticle 389. 

FALSE CLAIM ON BANKRXTPT's ESTATE. 

2 Every one commits a misdemeanor and is liable upon 
conviction thereof to a maximum punishment of one year's 
imprisonment and hard labour. 

Who being a creditor in any bankruptcy or liquidation by 
arrangement or composition with creditors in pursuance of 
the Bankruptcy Act, 1869 (32&33 Vict. c. 71), wilfully and 
with intent to defraud makes any false claim, or any proof, 
declaration, or statement of account which is untrue in any 
material particular. 

Article 390. 

CONSPIRACIES IN RESTRAINT OF TRADE. 

^ A conspiracy in restraint of trade is an agreement between 

' Sec Ex parte Brett, 1 Ch. D. 151. 
« 32 & 33 Vict. c. 62, s. 14. 
» 3 Hist Cr. Law, 202-227. 
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two or more persons to do or procure to be done any unlaw- 
ful act in restraint of trade. 

Abticle 391. 
what acts donb in bestbaint of trade are not 

UNLAWFXJIi, 

^ The purposes of a trade union are not, by reason merely 
that they are in restraint of trade, unlawful within the 
meaning of Article 390. 

^ No act in contemplation or furtherance of a trade dispute 
between employers and workmen is unlawful within the 
meaning of Article 390, unless a person doing it would be 
punishable for it on indictment, or liable to be imprisoned 
(either absolutely or at the discretion of the Court as an 
alternative for some other punishment) on summary con* 
viction. 

Abtiole 392. 

conspiracies in restraint of trade, misdemeanors. 

^ Every conspiracy in restraint of trade is a misdemeanor, 
but no person convicted of a conspiracy to do, or procure to 
be done, in restraint of trade an act punishable only on 
summary conviction can be sentenced to imprisonment for 
more than three months, or such longer time, if any, as may 
have been prescribed by the statute for the punishment of 
the said act when committed by one person. 

Article 393. 

ORIMINAIi BREACHES OF CONTRACT OF SERVICE — INTIMIDATION 

AND PICKETING. 

^ Every person commits a misdemeanor and is liable upon 
conviction thereof to be fined £20 or to a maximum im- 
prisonment of three months with hard labour, 

> 34 & 35 Vict. c. 31, s. 2. 

' 38 & 39 Vict. c. 86. The words of the earlier part of the section are << punish- 
able as a crime." " Crime " is defined at the end of the section as in the text. 
» 38 & 39 Vict. c. 86, s. 3, last paragraph. 
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(a.) ^who wilfully and malicionsly breaks a contract of 
service or of hiring, knowing or haying reasonable cause to 
believe that the probable consequence of his so doing, eithev 
alone or in combination with others, will be to endanger 
human life, or cause serious bodily injury, or to expose valu- 
able property, whether real or personal, to destruction or 
serious injury ; or 

(b.) ^ who being employed by a municipal authority, or by 
any company or contractor upon whom is imposed by Act of 
Parliament the duty, or who have otherwise assumed the 
duty of supplying any city, borough, town, or place, or any 
part thereof, with gas or water, wilfully and maliciously 
breaks a contract of service with that authority or company 
or contractor, knowing, or having reasonable cause to be- 
lieve, that the probable consequence of his so doing, alone or 
in combination with others, will be to deprive the inhabi- 
tants of that city, borough, town, place or part, wtoUy or to 
a great extent of their supply of gas or water; or 

(c.) ^ who being a master legally bound to provide for his 
servant or apprentice necessary food, clothing, medical aid, 
or lodging, wilfully and without lawful excuse neglects to 
provide the same, whereby the health of the servant or 
apprentice is or is likely to be seriously or permanently 
injured; or 

(d.) *who with a view to compel any other person to 
abstain from doing or to do any act which such other person 
has a legal right to do or abstain from doing wrongfully and 
without legal authority, 

(i.) Uses violence to or intimidates such other person or 
his wife or children, or injures his property ; or 

(ii.) Persistently follows such other person about from 
place to place ; or 

(iii.) Hides any tools, clothes, or other property owned or 
used by such other person, or deprives him of or hinders 
him in the use thereof; or 

« 38 & 39 Vict. c. 86, 8. 5. 
« Ibid. s. 4. 
» Ibid. 8. 6. 
♦ Ibid. s. 7. 
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(iv.) Watches or besets the house or other place where 
such other person resides, or works, or carries on business, 
or happens to be, or the appproach to such house or place ; or 

(v.) Follows such other person with two or more other 
persons in a disorderly manner in or through any street or 
road. 

Attending at or near the house or place where a person 
resides, or works, or carries on business, or happens to be, or 
the approach to such house or place in order merely to 
obtain or communicate information is not a watching or 
besetting within (iv.) 

Cases under this Article may be determined by a Court of 
summary jurisdiction, or if the accused objects to being tried 
for such oflfence by such a Court, the Court of summary juris- 
diction [must^] deal with the case in all respects as if the 
offender were charged with an indictable offence, and the 
offence may be prosecuted on indictment accordingly. 



Article 394. 
breaches of employer's duty to seamen — leayino seamen 

BEHIND. ^ 

^ Every one commits a misdemeanor who 

(a.) ^ being the master or other person belonging to any 
British ship wrongfully forces on shore and leaves behind, or 
otherwise wilfully and wrongfully leaves behind, in any 
place on shore or at sea, in or out of Her Majesty's do- 
minions, any seaman or apprentice belonging to such ship 
before the completion of the voyage for which such person 
was engaged, or the return of the ship to the United King- 
dom; or 

Q>.) * who being the master of a British ship — 

(i.) Discharges any seaman or apprentice in any place 

> " may," but apparently It means " muat." 

• 17 & 18 Vict. c. 104. 

* Ibid. 8. 206. 
« Ibid. 8. 207. 
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sitnate in any British possession abroad (except the posses- 
sion in which he was shipped) without previously obtaining 
the sanction in writing endorsed on the agreement of some 
pnblio shipping master, or other officer duly sanctioned by 
the local government in that behalf, or (in the absence of 
any snch functionary) of the chief officer of customs resident 
at or near the place where the discharge takes place : 

(ii.) Discharges any seaman or apprentice at any place out 
of Her Majesty's dominions without previously obtaining the 
sanction so endorsed as aforesaid of the British consular 
officer there, or in his absence, of two respectable merchants 
resident there : 

(iii.) Leaves behind any seaman or apprentice at any 
place situate in any British possession abroad, on any ground 
whatever, without previously obtaining a certificate in 
writing so endorsed as aforesaid from such officer or person 
as aforesaid, stating the fact and the cause thereof, whether 
such cause be unfitness or inability to proceed to sea, or 
desertion or disappearance : 

(iv.) Leaves behind any seaman or apprentice at any place 
out of Her Majesty's dominions, on shore or at sea, on any 
ground whatever, without previously obtaining the certifi- 
cate endorsed in manner and to the effect last aforesaid, of 
the British consular officer there, or in his absence, of two 
respectable merchants, if there is any such at or near the 
place where the ship then is. 

The said functionaries must, and the said merchants may, 
examine into the grounds of such proposed discharge, or into 
the allegation of such unfitness, inability, desertion, or dis- 
appearance as aforesaid in a summary way, and may for that 
purpose, if they think fit so to do, administer oaths, and may 
either grant or refuse such sanction or certificate as appears 
to them to be just. 

^ Upon the trial of any person for any of the offences 
in this Article mentioned, it lies upon such person to produce 
the sanction or certificate above mentioned, or to prove that 

» 17 & 18 Vict. c. 104, s. 208. 
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he had obtained the same preyionsly to having discharged 
or left behind sach seaman or apprentice, or that it was im- 
practicable for him to obtain such sanction or certificate. 

Aetiolb 395. 
breaches of shipowner's duty to seamen — sendind unsba- 

WORTHY SHIPS TO SEA. 

^ Every person commits a misdemeanor 

(a.) who sends or attempts to send or is party to sending 
or attempting to send a British ship to sea in such unsea- 
worthy state that the life of any person is likely to be there- 
by endangered, unless he proves that he nsed all reasonable 
means to ensnre her being sent to sea in a seaworthy state, 
or that her going to sea in such nnsea worthy state was, under 
the circumstances, reasonable and justifiable, and for the 
purpose of giving such proof he may give evidence in the 
same manner as any other witness 

(h.) who being the master of a British ship knowingly takes 
the same to sea in such unseaworthy state that the life of 
any person is likely thereby to be endangered, unless he proves 
that her going to sea in such unseaworthy state was, under 
the circumstances, reasonable and justifiable, and for the 
purpose of giving such proof he may give evidence like any 
other witness. 

Article 396. 

BREACH OF DUTY BY SEAMEN TO EMPLOYERS. 

^ Every seaman who has been lawfully engaged, and every 
apprentice to the sea service, commits an ofience and is liable 
upon summary conviction therefor to the consequences stated 
in the ^ schedule hereto, who 

1 39 & 40 Vict. c. 80, s. 4. 
« 17 & 18 Vict. c. 104, 8. 243. 
' See Schedule, p. 348. 
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(a.) Deserts his ship \i.e, leaves the ship without intention 
to return and without just cause] ; 

(J.) * Neglects or refuses without reasonable cause to join 
his ship, or is absent without leave at any time within 
twenty-four hours of the ship's sailing from any port, either 
at the commencement or during the progress of any journey, 
or is absent at any time without leave and without sufficient 
reason from his ship or from his duty, in a manner not amount- 
ing to desertion, or not treated as such by the master ; 

(c.) Quits the ship without leave after her arri-val at her 
port of delivery and before she is placed in security ; 

(5.) Wilfully disobeys any lawful command ; 

(e.) Continues wilfully to disobey lawful commands, or 
continues wilfully to neglect duty ; 



Schedule. 



Clause. 


Tmprlsoomrnt with or 
without hard labour. 


other forfeilnree. 


(«•) 


Twelve weeks. 


Forfeiture of all or any part of clothes and 
efTects left on board, and of wages then 
earned, also if such desertion takes place 
abroad (at the discretion of the Court) to 
forfeit all or any part of the wages or emo- 
luments he may earn in any other ship in 
which he may be employed till his next 
return to the United Kingdom, and to 
satisfy any excess of wages paid to any 
substitute engaged in his place at a higher 
rate. 


(*•) 


Ten weeks. 


Two days pay, and for every twenty-ibur hours 
absence either a sum not exceeding six 
days pay or expense of hiring a substitute. 


(c) 


None. 


Sum not exceeding a month's pay. 


(d.) 


, Four weeks. 


Two days pay. 


(e.) 


Twelve weeks. 


Not exceeding six days pay for every twenty- 
four hours disobedience, or expenses of sub- 
stitute. 



> Two Sisters, 2 W. Rob. 125 ; 24 L. J. (Q. B.) 12, 
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(f.) Assanlts any master or mate ; 

(ff.) Combines with any other or others of the crew to 
disobey lawfnl commands, or to neglect duty, or to impede 
navigation of the ship or the progress of the voyage ; 

(h.) Wilfully damages the ship, or embezzles or wilfully 
damages any of her stores or cargo ; 

{%.) Commits any act of smuggling whereby loss or 
damage is occasioned to the master or owner. 

Abticle 397. 

bbeaoh of dutt of seamen to eaoh otheb ob otheb 

pebsons on boabd. 

^ Every master of, or seaman or apprentice belonging to, 
any British ship commits a misdemeanor who by wilful 
breach of duty, or by neglect of duty, or by reason of 
drunkenness, does any act tending to the immediate loss, 
destruction, or serious damage of such ship, or tending 
immediately to endanger the life or limb of any person be- 
longing to or on board of such ship, or who by wilful breach 
of duty, or by neglect of duty, or by reason of drunkenness, 



Schedule. 



Clause. 


Idipriflonment ^ith or 
without hard labour 


other forfeitures. 


(/■) 


Twelve weeks. 


None. 


(?•) 


Twelve weeks. 




(A.) 


Twelve weeks. 


Sum equal to loss sustained out of bis wages. 


('■•) 


None. 


Sum sufficient to reimburse the master or 
owner for such loss or damage. The whole 
or a proportionate part of the wages may be 
retained in satisfaction of or on account of 
such liability without prejudice to any 
further remedy. 



> 17 & 18 Vict. c. 104, 8. 239. 
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refuses or omits to do any lawful act proper and requisite to 
be done by him for preserying such ship from immediate 
loss, destruction, or serious damage, or for preserying any 
person belonging to or on board of such ship from immediate 
danger to life or limb. 

Abtiole 898. 
baeach of duty to other ship in case of a oolubion. 

* In every case of collision between two vessels, it is the 
duty of the master or person in charge of each vessel, if and 
in so far as he can do so without danger to his own vessel, 
crew, and passengers (if any), to stay by the other vessel 
until he has ascertained that she has no need of further 
assistance, and to render to the other vessel, her master, 
crew, and passengers (if any), such assistance as may be 
practicable, and as may be necessary in order to save them 
from any danger caused by the collision; and also to give 
the master or person in charge of the other vessel the name 
of his own vessel, and of her port of registry, or of the port 
or place to which she belongs, and also the names of the 
ports and places from which and to which she is bound. 

If she fails to do so, and no reasonable cause for such 
failure is shewn, the collision is, in the absence of proof to 
the contrary, deemed to have been caused by his wrongful 
act, neglect, or default. Every master or person in charge 
of a British vessel who fails, without reasonable cause, to 
render such assistance, or give such information as aforesaid^ 
is guilty of a misdemeanor. 

» 36 & 37 Vict. c. 85, s. 16. 
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APPENDIX OP NOTES. 



NOTE I. 

(to Abtiolb 30.) 



Habdlt any legal doctrine is less satisfactory than the one 
embodied in this Article. The role has been too loDg settled to be 
disputed; but on examining the anthorities in their historical 
order, it appears to me to have originated, like some other 
doctrines, in the anxiety of judges to devise means by which the 
excessive severity of the old criminal law might be evaded. 

The doctrine as it now stands is uncertain in its extent and 
irrational as far as it goes. It is, besides, rendered nearly un- 
meaning by the rule that the presumption is liable to be rebutted 
by circumstances. The first authority on the subject is Bracton, 
in whose time the more recent doctrine appears to have been 
unknown. He says : — *^ Uxor vero furi desponsata, non tenebitur 
ex furto viri, quia virum accusare non debet nee detegere furtum 
fiuum nee feloniam, cum ipsa sui potestatem non habeat, sed vir. 
Oonsentire tamen non debet felonisB viri sui nee coadjutrix esse, 
Bed nequitiam et feloniam viri impedire debet quantum potest. 
In certis vero casibus de furto tenebitur, si furtum inveniatur sub 
olavibus uxoris, quas quidem claves habere debet uxor sub custodict 
et curS sud. Olaves videlicet dispensed suce, archa3 suas, et scrinii 
Bui: et si aliquando furtum sub clavibus istis inveniatur, uxor 
oum viro culpabilis erit. Sed quid si res furtiva in manu uxoris 
inveniatur, numquid tenebitur vir? Non ut videtur, nisi ei 
expresse consenserit, vel cum rem ei warrantizaverit cum ipsum 
Yocaverit ad warrantum, et tunc consensisse prassumitur nisi 
expresse dissentiat, vel nisi de eo prcesumatur quod fidelis sit eo 
quod societatem talis uxoris devitavit in quantum potuit. Item 
quid erit m. uxor cum viro conjimcta fuerit, vel confessa quod viro 
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suo consilium praBstiterit et anxilimn, nnmqnid tenebnntur ambo ? 
Imo nt yidetor, quia vir potest teneri per se cum sit malus, et uxor 
poterit esse bona et fidelis et liberari. Item uxor mala per se et 
yir fidelis. Cum ergo uterque possit esse malus per se et alter 
eonmi bonus, ita poterit uterque eorum, simul et conjunctim, esse 
malus sicut bonus. Solutio. Non igltur erit in omni casn uxor 
deliberanda propter consensum, auxilium, et consensum, desicut 
sunt participes in crimine, ita erunt participes in poena. Et licet 
obedire debeat viro, in atrocioribus tamen suis latrociniis ei non 
erit obediendum. Poterit quidem vir ligare et tenere, et uxor 
sponte et non coarta occidere, et ita ut videiur tenetur maleficio 
uterque. De concubina vero, vol familia domus, non erit sicut de 
uxore. Ipsi vero accusare tenentur, vol a seryitio recedere alioquin 
yidentur consentire." 

The effect of this passage is that the wife is not bound to accuse 
her husband, nor is she to be regarded as accessory after the fact 
to a theft committed by him merely because she receives the stolen 
goods, though she may be so regarded if she so conducts herself 
as to shew actual consent to the theft. The passage does not 
contain a word about her right to steal with impunity in his 
presence. 

The next authority is Assise (27 Edw. 8), which is in these 
words :— '' Tin feme fnit arraine de c q el ayer felon emble ii s de 
pain ; q disq. 1 le fist per commandemt de celuy qui fuit son baron 
a eel temps. Et les justices ne yoilent prendre pur pite a sa conis, 
mes pristeront Tenquest ; per q fut trove que el' le fit per cohersion 
de son baron maugre le soe per que el' ala quite, et dit fuit q p 
command de baron sans auter cohersion, ne serra nul manner de 
felon," &c. 

In this case the jury seem to have found actual coercion by ihe 
husband. The dictum that the husband's command, he being 
absent, relieves the wife from guilt is clearly wrong according to 
more modem authorities. In Fitzherbert's Abridgment (ad. 
15G5), Corone, 199, the case in the Book of Assizes is quoted in 
an abridged form ; and Staundforde (aj>. 1588), c. 19, quotes 
Fitzherbert, but adds a qucere to the dictum appended to the case, 
on which Fitzherbert relies. He does not, however, quote the 
case itself. 

Coke (3rd Inst. ch. xlvii. p. 108) says : — ^' A feme covert com- 
mitted not larceny if she does it by the coertion of her husband ; 
but a feme covert may commit larceny if she doth it without the 
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coortion of her husband." He quotes 27 Ass. 40, and Staundforde, 
but does not say that the bare presence of the husband is to be 
regarded as coercion, and does not notice the dictum as to the 
husband's command. 

Bacon, upon the maxim " Necessitas inducit privilegium quoad 
jura priyata," observes, " the second necessity is of obedience, and 
therefore where baron and feme commit a felony, the feme can 
neither be principal nor accessory, because the law intends her to 
have no will in regard of the subjection and obedience she owes to 
her husband." For this he quotes the passage in Staundforde 
already referred to, and Fitzherbert (Corone, 160), which states, as 
the effect of a case, in 2 Edw. 3, that eight men and a woman being 
convicted of felony, and the woman declaring that she was the wife 
of one of the men, and the juiy saying they knew nothing of it, the 
judge inquired of the bishop. Lord Bacon's proposition thus goes 
infinitely beyond his authorities. 

Dalton (Justice, ch. clvii.) says : — ''A feme covert doth steal 
goods by the compulsion or constraint of her husband. This is no 
felony in her." And he quotes Fitzherbert and the case quoted 
by Fitzherbert. He also quotes Bracton in a very unintelligent 
and fragmentary way, and says that in murder and treason the 
husband's compulsion does not excuse the wife. As to murder, 
his authority is Marrow,^ an author of the time of Henry YII. 
As to treason, he quotes Fitzherbert (dor. 130). This passage 
refers to the case of a woman sentenced to be burnt for coining, 
respited on the ground of pregnancy, delivered of her child, 
and becoming pregnant again before she was burnt The case 
does not say that she was married at all, and rather implies that 
she was not. 

Hale (1 P. C. 46) says : — " If she (the wife) commit larceny 
by the coercion of the husband, she is not guilty (27 Ass. 
40), and according to some, if it be by the command of her 
husband, which seems to be law if the husband be present, but 
not if her husband be absent at the time and place of the felony 
committed. 

'* But this command or coercion of the husband doth not excuse 
in case of treason nor of murder, or in regard of the heinousness of 
those crimes." He quotes for this the passage in Dalton given 

* Lambard's " Preface " begins, " To write of the office and duties of a justice 
of the peace, after H. Marrow," is like " bringing owls to Athens." In Willes 
T. Bridger^ 2 B. & Aid. 282. Marrow is said to have been a Master in Chancerj. 

2 A 



354 A DIGEST OF 



above and the cases of Arden and Someryilie as to treason, and 
Lady Somerset as to murder. He goes on : " If the husband and 
wife together commit larceny or burglary, by, the opinion of 
Bracton (lib. iii. ch. xzxii. s. 10), both are guilty/' (Bracton says 
nothing of the sort), " and so it hath been practised by some judges. 
Vide Dalt., ubi supra, ch. civ." (Dalton does not say so.) " And 
possibly, in strictness of law, unless the actual coercion of the 
husband appears, she may be guilty in such a case; for it may 
many times fiEtll out that the husband doth commit larceny by the 
instigation, though he cannot in law do it by the coercion, of his 
wife ; but the latter practice hath obtained, that if the husband and 
wife commit burglary and larceny together, the wife shall be 
acquitted, and the husband only convicted ; and with this agrees 
the old book (2 E. 3, Corone, 160). And this being the modem 
practice, and, in favorem vitWy is fittest to be followed : and the 
rather because otherwise for the same felony the husband may be 
saved by the benefit of his clergy, and the wife hanged, where the 
case is within clergy, though I confess this reason is but of small 
value ; for in manslaughter committed jointly by husband and wife 
the husband may have his clergy, and yet the wife is not on that 
account to be privileged by her coverture. 

''And accordingly in the modern practice where the husband 
and wife, by the name of his wife, have been indicted for a larceny 
or burglary jointly, and have pleaded to the indictment, and the 
wife convicted, and the husband acquitted, merciful judges have 
used to reprieve the wife before judgment, because they have 
thought, or at least doubted, that the indictment was void against 
the wife, she appearing by the indictment to be a wife, and yet 
charged with felony jointly with her husband. 

*' But this is not agreeable to law, for the indictment stands good 
against the wife, inasmuch as every indictment is as well several 
as joint." 

This extract probably gives the key to the confusion of the law 
upon this subject. It was thought hard that a woman should be 
hanged for a theft for which her husband had his clergy, and 
accordingly a loophole was devised for married women, similar, as 
far as theft was concerned, to clergy for men. Hale's remark as to 
manslaughter shews how incomplete and unEiystematio the arrange- 
ment was. 

Hawkins (1 — i) says: If A0 • . » be guilty of treftpon, murder, 
or rohhery, in company with, or by the Qoarcion of, her huebawd, she 
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is pimifiliable as mucli as if she were sole." And Blackstone 
excepts *' treason and mala in se^ as murder and the like." 

The recent cases on the subject are referred to in the Illus- 
trations to the Article and in the foot-note. 

Surely, as matters now stand, and have stood for a great 
length of time, married women ought, as regards the commission 
of crimes, to be on exactly the same footing as other people. But 
owing partly to the harshness of the law in ancient times, and 
partly to its uncertain and fragmentary condition, it is disfigured 
by a rule which is tolerable only because it is practically evaded on 
almost every occasion where it ought to be applied. 

NOTE n. 

(to Abtiolb 47.) 

; In B. V. Welliam (1 Cox, C. C. 193), Mr. Justice Patteson, after 
consulting Baron Parke, said, '* We are both clearly of opinion 
that there can be no inciting to commit a felony unless the party 
incited knows that the act in which ho is to engage is a felony." 
Upon this Mr. Greaves (1 Buss. Cr. 84, note (o) ) asks, " How can 
the guilt of the iuciter depend upon the state of mind of the 
incited ?. The inciting and the intention of the inciter constitute 
the offence." As I understand the facts of B. v. Wdham^ Welham 
incited Hood to carry off com which Hood supposed Welham to 
have a right to carry off. If this were so, Welham's offence, if 
any, was an attempt to commit a felony by an innocent agent, and 
not an incitement to commit a felony, which view would justify 
the language of the two eminent judges. A. tells B. to put into 
C.'s tea something which B. supposed to be powdered sugar, but 
which is really arsenic. This is an attempt by A. to murder 0., 
but it is not an inciting B. to commit murder. 

This view is strengthened by WUliami' Case (1 Den. 0. C. 39), 
ii) which it was held that to instigate a person to poison another 
under such circumstances that the instigator would have been an 
l^ccessory before the fact if the poison had been given, was not an 
attempt to administer poison. 

NOTE in. 

(to Abtiolb 141 ; Maintbnanoe.) 

It is not without hesitation that I have inserted these vague and 
practically obsolete definitions in this book. As, however, main- 

2 A 2 
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tenance and champerty bold a place in all the text books, I have 
not thought it proper to omit all notice of them. A full account 
of the crimcB themselves, of the vagueness of the manner in which 
they are defined, and of the reasons why they have so long since 
become obsolete, may be seen in the Fifth Beport of the Oriminal 
Law Commissioners, pp. 34-9. The Oommissioners observe in 
conclusion : ^' Prosecutions for offences comprehended under the 
general head of maintenance are so rare that their very rariiy has 
been a protection against the disapproval of judges, and those 
alterations which a frequent recurrence of doubt and vexation 
would probably have occasioned . . . But although no cases have 
occurred where the doctrine of maintanance has been discussed in 
the Courts, it is by no means true that this law has not been used 
as the means of great vexation. Instances of this have fallen 
within our own professional observation in the case of prosecutions 
commenced, although not persevered in." The Commissioners 
recommend that all these offences should be abolished. The 
definition of barratry in particular is so vague as to be quite 
absurd; and the statutory provision as to attorneys practising 
after a conviction would be utterly intolerable if it had not been 
long forgotten. I should suppose that there is no other enactment 
in the whole statute book which authorises any judge to sentence 
a man to seven years penal servitude after a summary inquiry 
conducted by himself in his own way. 

These offences, as sufficiently appears from the preambles of the 
various statutes relating to them, are relics of an age when courts 
of justice were liable to intimidation by the rich and powerful and 
their dependants. As long as the verdict of a jury was, more or 
less, in the nature of a sworn report of local opinion, made by wit- 
nesses efficially appointed to make such reports, intimidation must 
have been possible, and, in many cases, easy. Many statutes on 
this subject ^ are still in force, and the law relating to it is to be 
found in 1 Hawkins, 454. The exceptions to the general rule, 
that a man is not to assist another in a quarrel in which the 
maintainor has no interest, are so numerous, and, in some cases, so 
vague {e.g. a man may assist his neighbour from charity), that 
no less vague proposition than the one in the text would faithfully 
represent the law. 

" 3 Edw. 1, c. 25; 13 Edw. 1, c. 49; 28 Edw. 1, c. 11 ; 20 Edw. 3, c. 4; 
1 Ric. 2, c 4 ; 7 Ric. 2, c. 5 ; 32 Hen. 8, c. 9. 
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NOTE IV. 
(to Abtioles 156, 157.) 

These offences hayo, at least in modem limes, been made the 
subject of few, if of any, prosecntions. The excessive severity of 
the judgment for misprision of treason no doubt escaped notice 
when forfeitures for felony were abolished. The 33 & 34 Yict. c. 
23, takes no notice of misprisions. 

The definition of misprision of felony is extremely vaguo. I have 
found no authority as to what amounts to a concealment. Tho 
obligation to discover treason to a judge or magistrate is mentioned 
by Hale. In early times, when the offence was commoner and 
more important, the obligation was very clearly set forth. '' Si sit 
aliquis qui alium noverit inde " (t.6. of treason) '* esse culpabilem, 
vel in aliquo criminosum, statim et sine intervallo aliquo accedere 
debet ad ipsum regem si possit, vel mittere si venire non possit ad 
aliquem regis familiarem et omnia ei manifestare per ordinem. 
Nee enim debet morari in uno loco per duas noctes vel per duos 
dies antequam personam regis videat, nee debet ad aliqua negotia 
quamvis urgentissima se convertere, quia vix permittitur ei ut retro 
aspioiat." Bracton, Lib. iii., fo. 118 h. 



NOTE V. 
(to Abtiole 172.) 

The latter part of this Article is grounded partly upon general 
considerations and partly upon the case referred to in the Illustra- 
tions. Further illustrations of the same principle might easily be 
given. For instance, the publication of an edition of Juvenal, 
Aristophanes, Swift, Defoe, Eayle's Dictionary, Babelais, Brantdme, 
Boccaccio, Chaucer, &c., cannot be regarded as a crime ; yet each of 
these books contains more or less obscenity for which it is im- 
possible to offer any excuse whatever. I know not how the publi- 
cation of them could be justified except by the consideration that 
upon the whole it is for the public good that the works of remark- 
able men should be published as they are, so that we may be able 
to form as complete an estimate as possible of their characters 
and of the times in which they lived. On the other hand, a collec- 
tion of indecencies might be formed from any one of the authors I 
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h&ye mentioned tl^e separate publication of which wonld deserve 
severe punishment. 

In scientific matters the line between obscenity and purity may 
be said to trace itself, as is also the case in reference to the 
administration of justice. It may be more difficult to draw the 
line in reference to works of art, because it undoubtedly is part of 
the aim of art to appeal to emotions connected with sexual 
passion. Practically I do not think any difficulty could ever 
arise, or has ever arisen. The difference between naked figures 
which pure-minded men and women could criticise without the 
slightest sense of impropriety, and figures for the exhibition of 
which ignominious punishment would be the only appropriate 
consequence, makes itself felt at once, though it would be difficult 
to define it. 

NOTE VI. 

(to Abticlks 179-184.) 

There is a good deal of difficulty in bringing into a clear and 
systematic form the provisions of the various statutes relating to 
the suppression of disorderly houses, and especially gaming-houses. 
I think, however, that the text represents their effisct with sub- 
stantial accuracy. 

The matter stands thus. The earliest Act upon the subject now 
in force is 83 Hen. 8, c. 9, *' An Act for Maintenance of Artillery 
and Debarring of Unlawful Games." This Act was intended to 
compel people to practise archery by making all other amusements 
unlawful, and it accordingly forbids by name bowls, quoits, tennis, 
and various other games, cards and dice, and all other unlawful 
games prohibited by any of the statutes which it repealed, as well 
as all other unlawful games to be subsequenttly invented. The 
expression *' unlawful games " is nowhere defined, unless it means 
every amusement except archery. 

By the 10 Will. 3, c. 23, lotteries were forbidden. By the 
12 Geo. 2, c. 28, " the games of ace of hearts, pharaoh, basset 
and hazard," were declared to be lotteries, and, as well as what we 
now call raffles, were forbidden under penalties. By the 13 Geo. 2, 
c. 19, the same course was taken as to a game called passage, *^ and 
all other games invented or to be invented with one or more die or 
dice," backgammon only excepted. By 18 Goo. 2, c. 34, these 
enactments were extended to "a certain pernicious game called 
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roulet or rolj poly," and that game and '^ any game at cards or dice, 
already prohibited by law," were prohibited afresh. 

The 8 & 9 Vict. c. 109, repeals so much of the Act of Henry 
yill. as relates to games of mere skill, and provides that upon 
any information or indictment for keeping a common gaming-house 
" it shall be sufficient to prove " the matter stated in Article 183. 

This enactment was passed in order to dispose of doubts that 
apart from its provisions it would have been necessary to prove 
that the parties played at one of the games specifically prohibited 
by the Acts of Goo. 11., or at one of the games of chance pro- 
hibited by the Act of Henry YIII. 



NOTE vn. 

(Gbnxbal Notb to Pabt Y.) 

The arrangement of this part, and in particular the composition 
of Chapters XXI. and XXII., has been the most difficult portion of 
the task of preparing this Digest. No one who has not made a special 
study of the subject, can have any adequate notion of the extreme 
confusion of the authorities, or of the difficulty of extracting any- 
thing systematic and definite from a number of scattered hints and 
isolated decisions upon particular cases — ^mostly relating to the law 
of homicide. Upon a full examination of the authorities on this 
subject it appeared to me that the law contained in them ought to 
be divided into four parts ; namely : — 1. Oases in which it is not 
criminal to inflict death/ or bodily harm intentionally. These are 
the execution of legal sentences, keeping the peace, prevention 
of crime, self-defence, the use of lawful force, consent and acci- 
dent. The expression " lawful force " is unavoidably vague. To 
enumerate every case in which the use of personal violence may 
be justified would be inconsistent with the scheme of this work. 
It would, for instance, be going beyond the limits of criminal law 
to inquire into the extent of the right of correction vested in parents, 
masters, captains of merchant ships, &c., or of the right of the 
owner of a personal chattel to take it away from a trespasser, or to 
try to enumerate all the oases in which civil and criminal process 
may be executed by the use of force, and the conditions necessary 
to make it legal. I have accordingly confined myself to the general 
principles stated in Articles 200-201. 

2. Oases in which the infliction of death or bodily haini by 
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omissionB is or is not criminal. Injuries caused by the omission 
to do an act which the negligent person is under a legal duty 
to do stand on the same footing as injuries caused by unlawful 
acts. It is, therefore, necessary to define the commoner and more 
important of the legal duties which tend to the preseryation of 
life. I have, therefore, deduced them in Chapter XXI T. from the 
different decisions in which a violation of them has been held to 
occur. Of course the chapter does not contain an exhaustive list 
of all the duties which might tend to the preservation of life under 
particular circumstances, though I hope it notices the most im- 
portant of them. 

8. Gases relating to homicide generally and apart from the dis- 
tinction between murder and manslaughter. Such are the point 
of time at which a child becomes a human being, the degree of 
connection between an act and the death caused by it necessary 
in order to enable us to say that the agent has killed the deceased, 
and the case in which the act done is not the sole cause of death. 
Thus, if an unborn child receives an injuiry of which it dies before 
it is folly born, the infliction of the injury cannot be either murder 
or manslaughter. If it dies after it is fully bom the infliction of 
the injury may be either justifiable homicide, accidental homicide, 
manslaughter, or murder, according to circumstances. This makes 
it possible to enumerate the cases in which homicide is unlawful, 
and so to give a specific meaning to the expression *' unlawful 
homicide." 

4. The definition of malice aforethought. Unlawful homicide 
must be manslaughter at least, and may be murder if it is ac- 
companied by malice aforethought ; and, after dealing with this, 
the transition to the less serious bodily injuries, felonious or other- 
wise, is easy. 

When this division of the subject is carried out it looks simple ; 
at least, I hope so ; but any one who will try the experiment of 
referring to the authorities will believe me when I assert that it 
cost me weeks of thought and labour to put the matter in this 
shape. I believe, however, that it is now not very incomplete. 

The table on p. 861' shews, I think, that every imaginable kind 
of homicide has been considered, and has been classified as lawful 
or unlawful in some part or other of Chapters XXL, XXII.,' 
and XXm., and if this be so the definitions of murder and man- 
slaughter must also be complete. 

This table gives seven distinct kinds of homicide, as follows : — 
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1. Homicide by an act accompanied by a lawful intention to 
kill or hurt (Chapter XXT.) 

2. Homicide by an act accompanied by an unlawful intention to 
kill or hurt (Article 222 (a) ). 

8. Homicide by an act in itself lawful, and not accompanied by 
an intention to kill or hurt (Article 210). 

4. Homicide by an act in itself unlawful, but not accompanied 
by an intention to kill or hurt (Article 222 (e) ). 

6. Homicide by an omission to discharge a legal duty amounting 
to culpable negligence (Chapter XXII., Article 222 (h) ). 

6. Homicide by an omission to discharge a legal duty not 
amounting to culpable negligence (Article 211). 

7. Homicide by an omission to do an act not amounting to a 
legal duty (Article 212). 

Of these Nos. 1, 3, 6, and 7 are not unlawful in the sense of 
being criminal. Nos. 2, 4, and 5 are unlawful. Every act feJling 
within these difmitions must be manslaughter at least, and may be 
murder if it is accompanied by malice aforethought, as defined in 
the next chapter, and is not provoked. 

Unless some kind of homicide can be suggested which is not 
comprehended in one or other of theso classes, the subject is 
exhausted in these chapters. 

NOTE vni. 

(Article 223.) 
Definition of Murdeb and Manslaughteb. 

This definition represents the solution at which I have arrived 
after much consideration of one of the most difficult problems 
presented by the criminal law — ^the problem of giving in a short 
compass the result of a great number of decisions and statements 
by authoritative writers upon the subject of murder. 

I do not propose in this note to examine the history of the law 
on this subject, or to enter into any inquiry as to its merits 
and demerits. I propose simply to shew that it is stated correctly ' 
in the text. It will be sufficient for this purpose to shew, first, 
that the definition which I have given coincides with the theory 
laid down by the authorities on the subject ; and secondly, that all 
the points decided by the various cases relating to any form of 
homicide are comprehended in what I have said on the subject in 
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the different Articles contained in Obapters XXI. — ^XXIV. both 
incltusiYe, for the yarious decisions in question range oyer all the 
subjects treated of in those chapters indiscriminately. The first of 
these points I shall try to establish by shewing that my definition 
of murder and manslaughter respectiyely will be found upon exami- 
nation to be equiyalent to what is stated in Ooke's 3rd Institute, 
Chapters VII. and VIII., 1 Hale's Pleas of the Crown, pp. 411-502 
(Chapters XXXI. — ^XLII. both inclusive), and Foster's Discourse 
on Homicide (Crown Law, 255-337). The existing ;law on the 
subject is founded mainly upon these works, and the almost innu- 
merable decisions bearing upon the subject are all applications of 
the theory which is there laid down. The decisions haye been 
collected more or less fully, and arranged in a more or less satis- 
factory way, by yarious writers, but for eyery practical purpose the 
collection contained in Bussell on Crimes is sufficient, though in 
point of arrangement it is, I think, inferior to the older work of 
East.^ It fills 212 pages (640-852) of the first yolume of the 5th 
edition, and 231 pages (667-898) of the 4th edition, to which I refer. 
After establishing the correctness of the general definition in the 
manner already described, I will give an analysis of the collection 
of oases in Bussell, and shew how each group of cases is accounted 
for in the text of the Digest The intricacy, confusion, and im- 
certainty of this branch of the law may be traced to the statute 
23 Hen. 8, o. 1, s. 3, which took away benefit of clergy in cases of 

' Only two decittions on the subject of the law of murder of any great impor- 
tance were given between 1865, when the 4th edition of Russell was published, and 
1876, when the 5th edition was published. These decisions not having been reported 
in the ordinary law reports, have not been noticed in the last edition of Russell. 
They are the cases of JR, v. Ailen and Others, the Fenians, tried at Manchester for 
the murder of the policeman Brett, in 1867, and the case of JS. v. Desmond and 
Others, for killing people by blowing up the wall of Clerkenwell Prison, in 1868. 
Neither of these cases is reported in the common reports. I have quoted what was 
said by Lord Chief Justice Cockbum in Desmond's Case in Art. 223, Illust. (8), and 
I have reprinted in the note next following from the Times, the correspondence 
which passed between the counsel for the prisoner and Lord (then Mr. Justice) 
Blackburn, in H, v. Allen and Others. Though not in form it constitutes in fact an 
argument and a written judgment on a very important point. The difference of 
ten pages between the collection of cases in the 4th and the collection in the 5th 
edition of Russell is owing to the circumstance that in the 4th edition a large 
number of cases are referred to twice over, once in order to shew what degree of 
provocation reduces murder to manslaughter, and again in order to shew what 
amount of provocation justifies a charge of manslaughter as distinguished from 
murder. A cat is produced twice, first to shew the difference between tigers and 
cats, and again to shew the resemblance between cats and tigers. 
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" wilful murder of malice prepensed," and which thus created the 
necessity of preserving the expression, '' malice prepense," and at 
the same time explaining it away. Coke endeayoored to effect 
this by the doctrine of constmctive or fictitious malice, of which, 
if not the author, he was tho most conspicuous expounder, and he 
shewed in his exposition of it that utter incapacity for anything 
like correct language or consecutive thought which was one of his 
great characteristics. Hale amplifies Ooke, Foster rationalizes 
Hale, and the judges have, in an unsystematic occasional way, 
worked out, bit by bit, the result recorded in the text. 

According to Coke malice aforethought is the criterion by which 
murder is distinguished from manslaughter. Malice may be either 
express or implied. 

^ '' Malice prepensed is where one compasseth to kill, wound, or 
beat another and doth it sedato animoJ* 

^ " Malice implied is in three cases : — 

<* First, in respect of the manner of the deed, as if one killeth 
another without any provocation of the part of him that is slain, 
the law implieth malice. 

" Second, in respect of the person slain. As if a magistrate or 
known officer, or any other that hath lawful warrant, and in doing 
or offering to do his office or to execute his warrant, is slain, this 
is murder by malice implied in law, as the " ^ person killed is " the 
minister of the kiog. 

'^ Third, in respect of the person killing. If A assault B to rob 
him, and in resisting A killeth B (i.e, if B resists and A kills 
him) this is murder by malice implied, albeit he " (A) <' never saw 
or knew him " (B) " before." 

These passages, overloaded, as Coke's manner is, with a quan- 
tity of loose rambling gossip, form the essence of his account of 
murder. 

Hale, who arranges his matter more systematically (though ho 
also is exceedingly confused), ^adopts Coke's theory in slightly 
different language. '' Such a malice, therefore, that makes the 
killing of a man to be murder is of two kinds : 1. Malice in 
fact, or 2, malice in law, or ex prmsumjpHcme legis,'* 



» 3rd Inst. 61. . 

« Ibid. 52. 

' The sentence here is not even grammatical. 

* 1 Hale, P. C. 451. 
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" Malice in fact is a deliberate intention of doing some corporal 
harm'to the person of another/' 

'* Malice in law, or presnmerl malice, is of seyeral kinds, viz., 
1. In respect of the manner of the homicide, when without provo- 
cation. 2. In respect of the person killed, viz., a minister of 
justice in the execution of his office. 3. In respect of the person 
killing." (As to which he ^ afterwards repeats Ooke in an abridged 
form.) 

Manslaughter, Coke ^ tells us (in the middle of a bewildering 
chapter about homicide in general) is homicide, *'not of malice 
forethought " [but] '* upon some sudden falling out.*' 

Manslaughter is treated by Hale in a manner so meagre and 
yet so confused, that no notion of it can be obtained except by 
reading through Chapters XXXYIII. — ^XL., and trying to make 
sense of them. Hale's whole definition of the offence is in these 
words, '* Manslaughter, or simple homicide, is the voluntary killing 
of another without malico express or implied." 

These definitions are open to the remark that the definition 
of express malice includes all the three cases of implied malico. 

Express malice, means the deliberate intentional infliction of 
bodily harm. Malice is implied if the act is done without provoca- 
tion, or in resisting an officer of justice, or in committing a crime. 
But in each of these cases the infliction of bodily harm must be 
intentional, and there is no reason why in each of them it should 
not be deliberate. 

Thus the distinction between express and implied malice is a 
distinction without a di£ference. 

It has involved the whole subject in an obscurity from which it 
can never be rescued except by legislation, though I think the way 
in which it is stated in the text is correct, and may contribute to 
dispelling the confusion. 

Coke's theory, however, and that of Hale may be exhibited in 
the following propositions : — 

1. Unlawful killing by any sort of premeditated intentional 
personal violence is murder. 

2. Premeditation is to be presumed if the violence is intentional 
and unprovoked. 

3. Unlawful killing by unpremeditated intentional x>6rsonal 



* Page 465. 
« 3rd Inst. 65. 
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violence is murder if the violence is employed in the commission 
of a Grii9e or in resistance to lawful authority. 

4. Unlawful killing by unpremeditated intentional violence pro- 
voked is manslaughter. 

These four propositions may be also stated thus — so as to shew 
their connection : 

Unlawful killing by any sort of intentional personal violence is 
murder, unless such violence is used *' upon a sudden falling out," 
constituting provocation to the ofTender, but neither the exercise of 
force by an officer of justice against an offender, nor resistance to 
the offender by a person against whom a crime is attempted, con- 
stitutes such a provocation, and killing in such cases is murder. 

That this proposition is the equivalent of the four propositions 
given above is thus proved : 

^ All intentional violence must be either provoked or unprovoked. 

All intentional violence must be either premeditated or unpre- 
meditated. 

Killing by premeditated intentional personal violence is murder 

Killing by unpremeditated, unprovoked intentional personal 
violence is, by (2), equivalent to killing by premeditated intentional 
personal violence, and is therefore murder. Therefore all killing 
by intentional personal violence is murder, unless such violence 
is both provoked and unpremeditated. 

By (8) killing by intentional personal violence unpremeditated, 
and provoked only by the exercise of lawful force in the ways 
mentioned, is murder. 

Therefore the four propositions are equivalent to the one last 
stated. 

The legal character of unintentional killing was held by Coke 
and Hale to depend on the character of the act by which death 

' This may be expressed thus in a tabular form i — 



Intentional 
Violence must be 


Premeditated. or Unpremeditated. 


Provoked 

or 


Murder by proposition 1. 


Not murder by proposi- 
tion 4, except in cases 
under proposition 3. 


Unprovoked 


Murder by pfopo^itjpu I. 


Murder by proposition 2. 
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was oansed. If the act was nnlawfal the o£fence was murder. If 
lawful the death was killing by misadyenture, which, in Hale's 
time, seems to have covered, at all events in part, the ground now 
occnpied by manslaughter by negligence. As to this Hale says : — 
1 << Though the killing of another per infortunium be not in truth 
felony, nor subjects the party to a capital punishment, though it 
was not his crime, but his misfortune, yet, because the King hath 
lost his subject, and that men may he more carefid, he forfeits his 
goods, and is not presently absolutely discharged of his imprison- 
ment, but bailed," &c. 

Upon the whole, the law as to unlawful homicide, as understood 
by Ooke and Hale (the effect of what they say on justifiable homi- 
cide IB given in Chapter XXI.) may be summed up as follows : — 

Murder is unlawful killing 

(a.) by any intentional personal violence not inflicted upon a 
sudden falling out ; 

(b.) by any unintentional personal violence inflicted in an un- 
lawful act. 

Manslaughter is killing by any intentional personal violence 
inflicted upon a sudden falling out, provided that if a man 
attempting to commit a crime upon another is resisted, and kills 
the person resisting, or if a man resists an officer of justice in the 
exercise of his duty, and kills him, the offence is murder, and not 
manslaughter, although there is something which may be described 
as a sudden falling out between the parties. 

The following theory was collateral to this definition, and was 
supposed to be its basis : — 

In all murder there is malice aforethought. ^In murder as 
defined in (a.) there is express malice aforethought if the circum- 
stances shew premeditation. There is implied malice aforethought 
if the act waa done suddenly, and without provocation. 

In mnvder as defined in (b.), and in the proviso to the definition 
of manslaughter, the malice is always implied. 

In manslaughter there is no express malice aforethought, and it 
is not thought proper to imply it. 

These explanations shew the true nature and real use of the 
expression *' malice aforethought " — a mere popular phrase un- 
luckily introduced into an Act of Parliament, and half explained 
away by the judges. It throws no light whatever on tho i^atwo of 

» 1 Hale, P. C. 477. 
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the crime of murder, and never was used in its natural sense of 
premeditation. On the other hand, it served as a sort of standing 
hint at the kind of definition which was wanted, for it was eqni- 
valent to saying that there were two degrees of homicide — homicide 
with premeditation, or other circumstances indicating the same 
sort of malignity ; and homicide provoked by a sudden quarrel, or 
accompanied with other circumstances indicative of a less degree 
of malignity. 

Foster's discourse on Homicide is little more than an amplifica- 
tion of this thesis. He goes through all the principal cases which 
had been decided in his time, and compares them with the theories 
of Hale and Coke, drawing the conclusion that malice means 
*^ that the fact has been attended with such circumstances as are 
the ordinary symptoms of a wicked, depraved, and maglignant 
spirit ; a heart regardless of social duty, and fatally bent upon 
mischief;"^ a principle more shortly expressed by Holt, L.G.J., 
in the words, ''He that doth a cruel act voluntarily doth it of 
malice prepensed." ^ 

This principle gives its due prominence to a distinction which 
appears to have been quite unknown to Coke, though it had 
attracted the attention of Hale, and is, one would think, obvious 
enough in itself, the distinction, namely, between causing death 
unintentionally by an act likely to cause death, and causing death 
unintentionally by an act unlikely to cause death. 

According to Coke ^ and Hale,^ a settled design to beat a man 
makes killing him by such beating murder. Hale, however, seems 
to doubt whether, if the beating was moderate, the killing might 
not be manslaughter, and mentions ^ one case in which, a soldier 
having killed a woman who abused him by throwing a broomstick 
at her, the judges were divided on the question whether the act 
was murder or not, and recommended a pardon. This view of the 
matter is developed at length by Foster, who discusses many cases 
in connection with it, and may be regarded as having laid the 
foundation of the modem doctrine on the subject, which has since 

* Foster, 256. 

* JR» V. Mawgridge, KelyBg (3rd ed.), 174. This judgment contains an admirable 
summary of the law of marder and manslaughter as it was understood in the 
beginning of the eighteenth century. 

» 3rd Inst. 50. 

* 1 Hale, P. C. 472. 
» 1 Hale, P. C. 456. 
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his time been recognised in a vast number of cases, that the 
general presumption of malice which arises from the fact of killing 
is rebutted if it appear that the means used were not likely to 
cause death. 

Foster to some extent mitigates the barbarous rule laid down by 
Coke as to unintentional personal violence, by confining it to cases 
in which the unintentional yiolence is offered in the commission of 
a felony. This rule has in modem times had a singular and 
unexpected effect. When Coke and Hale wrote, the infliction 
of hardly any bodily injury ^ short of a maim was a felony. 
Catting with intent to disfigure was made felony by the Coventry 
Act; shooting was made felony by what was called the Black 
Act ; and by later statutes it has been provided that the intentional 
infliction of grievous bodily harm in any way whatever shall be 
felony (see Article 236 (a.) ). The result is that Foster's rule as 
to the intent to do grievous, as distinguished from minor, bodily 
harm being essential to malice aforethought now rests on statutory 
authority, for no one can intentionally inflict on another grievous 
bodily harm without committing a felony, and to cause death by a 
felonious act is murder. 

The law as to homicide by omission is more modem, but closely 
follows the lines of the older part of the law. The authorities on 
it will be found in the Illustrations. 

I now pass to the cases, and propose to shew, by going through 
the collection contained in 1 Bussell, Cr. pp. 667-898, that all 
the points which have been decided are included in one part or 
another of the Digest — ^I hope in a more intelligible order. 

These cases fill the first three chapters of the Third Book, 
which chapters are entitled : — 

1. Of murder ; pp. 667-782. 

2. Of manslaughter ; pp. 783-882. 

3. Of excusable and justifiable homicide; pp. 883-898. 

Pages 667, 668 contain extracts from the text writers as to malice ; 
as to which see the earlier part of this note, also the rule of evidence 
embodied in Article 230. 

660. Provocation no answer in cases of express malice. Art. 
225. Party killing must be a free agent. See Article 27. 

670-674. Cases as to the time when a child becomes a human 
being. Art. 218« 

' Cutting out the tongue, or putting out the eyes, i^as felony by 5 Hen. 4. c. 5. 

2 B 
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Means of killing : — 

675. If probable consequenGO of act is death, it is murder. 
Art. 223 (&.), (c), and see Illustration (5). 

676. Forcing a person to kill himself is murder. Art. 220 (c.) 

677. Harsh treatment of an apprentice. Art. 221 (b.). Illustra- 
tion (1). 

678-686. Cases on causing death by omission to supply neces- 
saries, and on the extent of the legal duty of doing so. See 
Chapter XXII. 

687. Savage animals, Art. 216. 

688-699. Homicide by medical men. Art. 217. 

699. Lord Hale's qusere as to infection. Art 221, note (2). 

700. Year and a day. Art 221 (a.). 

700-702. Treatment of wounds being the immediate cause of 
death. Art. 220 (a.). 
702, 703. Killing a person labouring under a disease. Art 220 (d.). 
703. Poisoning (superfluous). 

703-706. Suicide and accessories to suicide. Art. 227. 
706-710. Accessories before and after the fact. See Chapter IV. 
710. Punishment. Art. 231. 
Petit treason abolished (superfluous). 

The general part of Chapter I. is followed by seven sections, as 
follows : — 
Sect.1. Provocation ; pp. 711-727. 
„ 2. Mutual combat ; pp. 727-732. 

„ 3. Eesistance to officers of justice and others ; pp. 732-738. 
„ 4. Killing in prosecution of an unlawful act ; pp. 739- 

746. 
„ 5. Killing in consequence of a lawful act improperly per- 
formed ; pp. 747-762. 
„ 6. Indictment and trial (under which is included the law as 

to concealment of birth i) ; pp. 763-780. 
„ 7. Judgment and execution j pp. 780-782. 

* This strange arrangement is suggested by the circumstance that a woman 
indicted for murder may be convicted of concealment. This is as bad a specimen 
of arrangement as the introduction of the plea of autrefois acquit under the head 
of burglary. It is fair to say that the credit of these additions is due to the late 
Sir William Russell, and not to his editors. After all, it is not more surprising 
than the arrangement (if such it can be called) of the Pandects. 
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Sect. 1. Provocation, — Pages 711-727. 

Pages 711-717. Words, &c., im provocation. Art. 224 (/.). 

712. Act of killing without adequate provocation a form of 
malice. Art. 223. 

Words of menace. Art 224 (/.). 

713-716. Provocation by assault. Art. 224 (a.). And See Art. 225. 

716-727. Intention to kill or do personal bodily harm is one test 
as to murder and manslau^ter. Art. 223 (a.). 

Much of this is to the same purpose as pp. 713-716. Art. 225. 

Sect. 2. Cases of Mutual Cow6flrf.— Pages 727-732. 

. Page 727. Deliberate duelling is murder. Art. 207. 
\730-732. Major Oneby's case (and others) ; provocation. Art. 225. 

Sect. 3. Bemsting Officers of Justice eo^cuting Legal Process, — ^Pages 

732-738. 
Art. 223 ((?.). 

Sect. 4. Cases tohere the hilling takes place in the prosecution of 
some other criminal^ unlawful^ or wanton act, — Pages 739-746. 

Pages 739-742. Cases in which one person was killed by injury 
designed for another, Art. 223 (a.) and (&.). ; and cases in %rhich 
death was caused by an injury not intended to cause death, but in- 
flicted in the commission of a felony. Art. 223 (c). 

742-746. Cases in which all the persons joining in a conmion 
enterprise are responsible for the act of any one, See Chapter lY . 
on accessories. 

Sect. 5. Killing hy a lawful act criminally or improperly 
jper/ormcci.— Pages 747-762. 

A '* lawful act criminally performed " is a contradiction in terms. 
If a police officer arrests a thief who neither resists nor runs away 
by giving him a violent blow on the head, it is as absurd to call tbo 
blow a ** lawful act criminally performed," because the arrest might 
have been lawfully made, as it would be to call picking a pocket a 
lawful act criminally performed, because the thief had a right to 
walk along the street without picking pockets. 

A lawful act improperly performed can mean only culpable negli* 

2 B 2 
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gence in the performance of a lawful act. The cases in this section 
are accordingly snperflaous. All of them fall directly nnder the 
definitions of murder or manslaughter given in Articles 223, 224. 
Thus, for example, in B. v. Smith (p. 749), A shoots B dead for 
pretending to be a ghost and frightening people. This was held to 
be murder. It would fall under Articles 222 and 223, thus : — ^It was 
unlawful homicide, because the deed was done by an act intended 
to cause bodily harm not falling within any of the exceptions speci- 
fied in the Article. The homicide was with malice aforethought, 
because the intention was (if not to kill) at least to cause grieyous 
bodily harm. 

In B. Y. Hopley (p. 751)~a~ schoolmaster was convicted of man- 
slaughter for flogging a boy with extreme severity. Here the homi- 
cide was unlawful, because the act which caused death was intended 
to cause bodily harm, and was not within the exceptions (see par- 
ticularly Alt. 204). If the prisoner had been indicted for murder 
(as Mr Greaves thinks he ought to have been, and I agree with 
him), the question for the jury would have been whether or not his 
acts were such as, according to common knowledge, would cause 
death or grievous bodily harm. 

Sect. 6. Indictment, Tried, dc. — ^Pages 753-774. 

TltfS is foreign to my purpose. 

Pages 774-780. Concealment of the birth of children. See 
Article 235. 

Skct. 6. Judgment and Execution, — Pages 780-782. 

As to judgment, see Articles 231, 232. 

Execution is part of the law of procedure; but see Art. 231, 
(note 2). 
Chapter 11. relates to manslaughter; pp. 783-882. 
Page 783. The page begins by defining manslaughter (see 
Art. 223). 

^he rest of the page is about accessories in manslaughter (see 
Art. 229). 
The rest of the chapter is divided into six sections : — 
Sect. 1. Provocation ; pp. 784-790. 
„ 2. Mutual combat ; pp. 790-798. 
„ 3. Eesistance to officers of justice, &c. ; pp. 798-848. 
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Sect 4. B[illing by antinlawful act ; pp. 849-856. 

„ 5. Lawful act improperly performed ; pp. 856-880. 

,, 6. Indictment and judgment ; pp. 880-882. 
The greater part of the matter of these six sections repeats what 
is contained in the chapter on murder. 

Sect. 1. Provocation. — ^Pages 784-790. 

This adds nothing to what is said on the same subject in pp. 
711-727. See Articles 224-6. 

Some cases are referred to in this section which contributed to 
the establishment of the general rule that to cause death by the 
infliction of injury intended to cause slight harm only is man- 
slaughter, e.g,^ A drowns a pickpocket, meaning only to duck him 
{Fray's case, p. 787) ; A seeing his son bleed from a fight with 
another boy runs after the other boy and gives him a slight stroke 
with a stick, which happens to kill him (787 ; and See Foster, 294, 
for a careful discussion of the case). 

Sect. 2. Mutual Cow6a^— Pages 790-798. 

Repeats 727-737. See Art. 200 (d). 

Some of the cases referred to in this section relate also to the 
case of one person being killed by a blow intended for another. 
See Art. 223 (a.). 

Sect. 3. Bedstance to Arrest hy Officers, dc, — Pages 798-848. 

Nearly the whole of this section is made up of reports of cases 
on the authority of different persons to arrest in particular cases, 
on notice, &c. This seems to me to belong rather to the law of 
civil and criminal procedure than to the criminal law. One point 
of importance is, however, noticed in Art. 224 (c). 

Skot. 4. KiUing in an uidawful, criminal^ or wanton act. — 

Pages 849-856. 

Page 849. One person killed by violence intended for another. 
See Art. 223. 

849-854. Negligent acts. Chapter XXII.; and see Articles 
222, 223. 

855,856. See Art. 210 (iii). 
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Sbot. 5. Killing by a lawful act improperly performed. — 

Pages 856-880. 

Pages 856-864. These are cases of excess in the nso of force 
when some force would have heen lawfnl. See Art. 201. 

864-880* These are all cases of negligence in doing acts which 
are or may he dangerous. Art. 216. Pages 877, 878 contain cases 
relating to the law as to the effect of joint negligence, Art. 220 (e.) ; 
and at 864 are cases bearing on the degree of remoteness con- 
sistent with an act being the cause of death. Art. 219. 

Sect. 6. Indictment and Judgment. — Pages 880-882. 

As to the punishment for manslaughter, see Art. 232. The 
rest is omitted as belonging to the subject of procedure. 

OhAPTEB in. EXGTTSABLE AND JUSTIFIABLE HOMICIDE. — 

Pages 883-898. 

As the distinction between excusable and justifiable homicide is 
now unimportant (see 24 <fe 25 Vict, o. 100, s. 7), I have not 
noticed it. 

Page 884, Sect. 1. Excusable homicide by misadventure, pp. 
884-8. See ^xt. 210. 

885-888. Gives over again what is said in 861, <&a, as to man- 
slaughter by negligence. 

888-892. Homicide in self-defence. See Art. 200. 

893-898. Justifiable homicide. Chapter XXL 

All the cases referred to in Eussell on Crimes are thus disposed 
of in the different Articles of the Digest. Nothing short of study- 
ing the contents of these 200 pages can give any one any notion, 
either of the amount of patient thought and sound good sense 
which have been employed in the decision of particular cases by 
many generations of judges, or of the immense amount of materiid 
which has been gradually accumulated by reporters, or of the 
helpless bewilderment, the utter incapacity to take general views, 
or to see the relation to each other of different principles, or to 
arrange an intricate question according to the natural distribution 
of the subject, which characterizes English text writers. The cases 
above referred to, as they stand in Bussell, are like the stores at 
Balaklava, in the winter of 1854-5. Every thing is there, nothing 
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is in its place, and the few feeble attempts at arrangement wMch 
have been made serve only to bring the mass of confusion to light. 

NOTE IX. 
(to Abticlks 224 (c), 225.) 

The following correspondence was published in the Times of 
Nov. 21, 1867. It refers to the case of B. v. Allen and Others, 
convicted at the Manchester Special Commission of the murder of 
Brett, a police officer, whom thej shot in an attempt to rescue a 
Fenian prisoner from a police van in Manchester. There is no legal 
report of the case so far as I know, but, as will be seen, the letter 
of the prisoner's counsel, and the reply of Lord (then Mr. Justice) 
Blackburn are substantially an argument and a judgment on a 
matter of very great importance. I have, therefore, republished 
them from the Times with Lord Blackburn's permission. 

Statement submitted to Mr. Justice Blackbxtkn and Mr. Justice 

Mellob. 

" Eeqina v. Allen and Othebs. 

*< Upon the trial of Allen and Others for the murder of Serjeant 
Brett, two points of law arose, under the following 
circumstances : — 

*' On the morning of the 11th of September last, two men, who 
turned out afterwards to be Kelly and Deasy, were arrested by a 
Manchester policeman, as he alleged, under section 216 of the 
Manchester Police Act (7 & 8 Vict. c. 40), which enacts that it 
shall be lawful for any constable belonging to the police force of 
the borough to take into custody^ without a warrant, all loose, idle 
or disorderly persons whom ho may find disturbing the publio 
peace, or in his own view committing an ofifence against this Act, 
or whom he shall have good cause to suspect of having committed, 
or being about to commit, any felony, misdemeanor, or breach of 
the peace, or to instigate or abet any such breach. 

" The two men, who gave the names of White and Williams, were 
taken before a magistrate on the 11th, and remanded until the 18th 
by a warrant, which stated the charges against them to be, not for 
suspicion of felony, on which charge they were arrested, but for 
* felony,' and omitted to specify what felony, or other offence they 
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were charged with. They were brought np again on the 18th, 
when no evidence whatever was given npon the charge on which 
they were alleged to have been arrested, but an inspector of detec- 
tives from London, who stated he had a warrant against Eellj for 
treasonable practices, alleged to have been committed in Ireland, 
and a constable from Ireland, who was stated to have a similar 
warrant against Deasy, appeared, and on their application, without 
the production of either of the warrants, which, in fact, were not 
then backed »s the statute required, the prisoners were again 
remanded for a week. 

*' No warrant for such second remand was produced upon the 
trial, but it was stated that a warrant had been signed, a copy of 
that signed on the 11th inst., and had been destroyed by the police 
after the escape of the prisoners. 

'* Kelly and Deasy were then placed in the prison van, for the 
purpose of being taken to prison, and on the way the van was 
attacked, the prisoners rescued, and Brett killed. 

'' The two questions were : 1st, whether or not Eelly and Deasy 
were in legal custody ; and 2nd, if they were not in legal custody, 
whether the crime of killing Brett, in the act of rescuing them, 
amounted to murder or manslaughter. 

'' As to the first point, it would seem (Ist) that the magistrate had 
no jurisdiction to commit for felony, no charge of felony having 
been made ; and (2nd) that the magistrate had no jurisdiction to 
entertain the charge of treasonable practices committed in Ireland, 
or to remand the prisoners upon such a charge. By the 11 & 12 
Vict. c. 42, s. 22, justices are empowered' to take the examination 
of witnesses against persons who are brought before them charged 
with an offence alleged to have been committed in any county or 
place within England and Wales wherein they have not jurisdic- 
tion. By sect. 2 of the same Act they are empowered to issue 
their warrant to . apprehend any one within their jurisdiction 
charged with having committed any crime or offence on the high 
seas, or in any creek, harbour, &c., or any * crimes or offences 
committed on lands beyond the seas for which an indictment may 
legally be preferred in any place within England or Wales.' By 
sect. 11, where an English warrant is backed in England, the 
offender, when apprehended, may be taken before the justice who 
issues the warrant, or, if so directed by the justice backing the 
warrant, before such last-mentioned justice, or any other justice of 
the same county or place ; but by sect. 12, where an Irish ^arrant 
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is backed in England, the offender most be taken before the justice 
who granted the warrant, and there is no power to take him before 
the magistrate who has backed it. It wonld seem, therefore, that 
in this case the proper coarse would haye been, in the case of 
Deasj, at least, for the magistrate to have backed the Irish 
warrant, and for the prisoner to have been taken, under the 
authority of the warrant so backed, to Ireland, and that the magis- 
trate had no jurisdiction to examine any witnesses against Deasy, 
or to remand him upon the charge of felony. 

" Thirdly. — It is laid down in Coke's Second Institute, p. 591, 
when speaking of prison breaking, that a mittimus must ' contain 
the cause, but not so certainly as an indictment ought, and yet 
with such conyenient certainty as it may appear judicially that 
the offence (prison breaking), tale judicium requirit as pro altd 
proditione, yiz., in personam domini regis, ^c, or pro fehnidt yiz., 
pro morte talis, &c.,' and he lays it down that a mittimus pro felonid 
generally is bad. So again. Hale (P. C. yol. ii. p. 122), says that 
a mittimua ' must contain the certainty of the cause, and therefore 
if it be for felony, it ought not to be generally pro felonid, but it 
must contain the especial nature of the felony briefly, as for felony 
for the death of J. S., or for burglary in breaking tbe house of 
J. S., &o., and the reason is because it may appear to the Judges 
of the King's Bench upon an habeas corpus whether it be a felony 
or not.' Hale, howeyer, adds, that he does not think the absence 
of such particularity would make the warrant yoid. It is worthy 
of notice that in the forms of remand giyen by Ghitty in his 
Criminal Law, yol. iy. pp. 33, 116, and in the form giyen in the 
11 <!^ 12 Vict. c. 42 (Q. 1), the felony is specifically described. 

*' The second point, which appears to be of the greater importance, 
looking at the actual direction to the jury, and to the fact that 
they were not asked to find the existence, contents, or form of the 
warrant, is whether, assuming the detention of one or both of the 
prisoners to haye been illegal, the killing of Brett amounted to 
murder. 

" The first case on the subject is that of Sir H. Ferrers (Cro. 
Car. 371) who was arrested for debt, and thereupon Nightingale, his 
seryant, in seeking to rescue him, as was pretended, killed the 
bailiff, * but because tbe warrant to arrest him was by the name of 
Henry Ferrers, Knight, and he neyer was a knight, it was held by 
all the Court that it was at yariance in an essential part of 
the name, and they had no authority by that warrant to arrest Sir 
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Henry Ferrers, Baronet, bo it is an ill warrant, and the killing of 
an officer in executing that warrant cannot be murder.' This case 
is also reported by Sir W. Jones (p. 846), where it is said to have 
been held not to be murder either in the servant or in the prisoner, 
because the warrant was not good. 

*' The next case is that of Hopkin Hugget, which was tried in 
1666, and is best reported in Eelyng (p. 59). In that case, 
Hugget and three others pursued three constables who had im- 
pressed a man, and demanded to see their warrant. The constables 
showed a paper which the prisoner said was no warrant, and there- 
upon they drew their swords, and Hugget killed one of the 
constables. Of the twelve judges eight delivered their opinion 
that this was no murder, but only manslaughter, and they said that 
if a man be unduly arrested or restrained of his liberty by three 
men, although he be quiet himself, and do not endeavour any 
rescue, yet this is a provocation to all other men of England, not 
only his friends, but strangers also, for common humanity's sake, 
as my Lord Bridgman said, to endeavour his rescue ; and if in such 
endeavour of rescue, they kill any one, that is no murder, but only 
manslaughter. The four other judges held it murder, and thought 
the case in question to be much the stronger, because the party 
himself who was impressed was quiet and made no resistance, and 
they who meddled were no friends of his or acquaintances, but 
mere strangers, and did not so much as desire them which had him 
in custody to let him go. Although all the Judges of the King's 
Bench thought it murder, they conformed to the opinion of the 
other eight, and gave judgment of imprisonment for eleven months. 

" In Beg. v. Maivgridge, which was tried in 1707 (Kelyng, 136), 
the Chief Justice alludes to Huggefs Case as having settled the 
law upon the point. 

" In Tooley*8 Case (2 Lord Eaymond, 1296), which was tried in 
1710, Ann Dakin was in custody of one Bray, when the prisoners, 
who were strangers to Dakin, assaulted Bray, but withdrew. They 
afterwards assaulted Bray again, after the woman had been locked 
up, and killed one Dent, whom Bray had called to his assistance. 
One of the prisoners gave the stroke, the two others were aiding 
and abetting. Seven of the twelve judges held this to be man- 
slaughter, and five held it to be murder, one of the five thinking 
that the constable had authority. Those judges who held tho 
ofience to be manslaughter only, so hold on the opinion that the 
prisoners had sufficient provocation, for if, say they, one be im- 
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prisoned upon an unlawful authority, it is a sufficient proTocation 
to all people ont of compassion, much more where it is done under 
a colour of justice, and where the liberty of the subject is invaded 
it is a proYocation to all the subjects of England. 

" In Beg. v. Adey (1 Leach, 206), which was tried in 1779, a 
somewhat similar point arose, and the presiding judge, on the 
authority of Tooley's Casey reserved the point for the consideration 
of the twelve judges. The prisoner^escaped in the riots of 1780, 
and no judgment was given, but Leach says that it was understood 
the judges held it to be manslaughter only. 

*< Again, in Beg, v. Osmer^ (5 East, 304), argued in 1804, Lord 
Ellenborough, 0. J., says, that * if a man without authority attempt 
to arrest another illegally, it is a breach of the peace, and any 
other person may lawfully interfere to prevent it, doing no more 
than is necessary for that purpose.' 

"In Beg. v. Pheljps (Car. & M. 180), tried in 1841, a policeman 
attempted to apprehend a man on suspicion of having stolen 
growiug potatoes. He resisted, and some persons came to his aid 
and killed one Southwood, whom the policeman had called to his 
assistance. Upon proof of these facts, Coltman, J., directed the 
jury that as the policeman had no right to apprehend the man the 
offence of those who killed Southwood was manslaughter only, and 
not murder. 

" These appear to be the cases bearing most closely on the subject, 
but tumiug to the authority of text writers, and the dicta of judges, 
wo find Hawkins, in his Pleas of the Grown (Book I. chap. xxxi. 
sec. 60), stating the law as it was laid down in Hogget's and 
TooU^fs Cases, and adding that ^ since in the event it appears that 
the persons slain were trespassers, covering their violence with a 
show of justice, he who kills them is indulged by the law, which 
in these cases judges by the event, which those who engage in such 
unlawful actions must abide at their peril.' 

" Hale (P.O. vol. i. p. 465) also cites Hugget's Casey and appa- 
rently with approval. 

" On the other hand, Foster, J., in his Discourse upon Crown 
Law (p. 312), while he appears to approve of the law as laid down 
in HuggeVs Case, combats the doctrine of the majority of the judges 
in Tooley's Case, and appears to doubt tho propriety of that 
decision, partly upon general principles, and partly because the 
second assault on the constable seemed to him rather to have been 
groimded upon resentment or a principle of revenge for what had 
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before passed, than upon any hope or endeavoar to assist the 
woman. 

"It is these observations of Foster, J., which Alderson, B., 
appears to have had in his mind when he is reported to hayo said 
in Beg. v. Warner (1 Moo, C. C. 385), that Tooley's Case had been 
overruled. Tooley*8 Case had, in fact, no bearing upon Warner's 
Casey in which no attempt was made to arrest the prisoners at all, 
and Alderson, B., does not refer to any authority for his statement. 
A similar remark was made by Pollock, C.B., in Beg, v. Darns 
(Leigh & Cave, 0. 0. 71), but there again no authority is given. 

" East, in his Fleas of the Crown, vol. i. p. 325, states the question 
with the arguments on either side, without shewing much leaning 
either way ; and so does Bussell (Criminal Law, vol. i. p. 632), 
although his editor, Mr. Greaves, from his note (p. 8i8 of the 
4th edition), appears to have been convinced by the arguments 
adduced by Foster. 

" It would thus seem that the doctrine laid down by the majority 
of the judges in the cases of Ferrers, Hugget, and Tooley, has been 
acted upon, not only in those cases, but also in B, v. Adey and 
Beg, V. PhelpSy and recognised in B, v. Mawgridge, and B, v. Osmer, 
and by Hawkins and Hale. 

" The opposite doctrine is supported by a minority of the Judges 
in Hugget and Tooley's Cases, and by Foster, J., and receives 
some sort of sanction from the observations of Alderson, B., and 
Pollock, C.B., if they can be considered to display a sufficiently 
accurate knowledge of the subject to entitle them to any weight. 
This view of the law, however, has never once been acted upon 
and it follows that if the prisoners convicted at Manchester be 
executed without any discussion of the law, they will be put to 
death in opposition to the decided cases on the subject, upon the 
authority solely of extra-judicial arguments and dicta. 

"In some of these arguments a distinction has been taken 
between the interference of a friend or a relative, and that of a 
mere stranger ; but this distinction does not appear to rest on any 
authority. Hawkins in his Pleas of the Crown (Book I. ch. xxxi. 
8S. 56 and 57), says, that ' if a man's servant, or friend, or even a 
stranger, coming suddenly and, seeing him fighting with another, 
side with him and kill the other — or, seeing his sword broken, 
send him another wherewith he kills the other — ^ho is guilty of 
manslaughter only.* Yet in this very case, if the person killed 
were a bailiff, or other of&cer of justice, resisted by the master, &o,, 
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in the duo execution of his duty, such friend, or servant, &o., are 
guilty of murder, whether they knew that the person slain were 
an officer or not. 

'' For these and other reasons, we are of opinion that the points 
raised in this case are of such a grave and serious character as to 
demand further discussion and consideration, and that they ought 
only to be decided after full and deliberate argument before the 
Court of Criminal Appeal. 

" W. DiGBY Setmoub, Q.C. 

" Michael O'Brien, S.L. 

*' Ernest Jones. 

" Jambs Cottingham. 

" Lewis W, Cavb." 



Beplt of Mb. Justice Blackburn. 

« November 20, 1867. 
" Dear Mr. Seymour, 

^' Mr. Justice Mellor and I have received and carefully perused 
the paper signed by you, my brother O'Brien, and Mr. Cave. 

'*It contains nothing that is new to us, but it puts all the 
authorities in the light most favourable for your clients, and I need 
not say that it is a great satisfaction to us to think that nothing 
has been overlooked which could bear on so grave a question. 

"The Legislature have by the 11th and 12th of Victoria, cap. 
78, cast upon the presiding Judges the very disagreeable and in- 
vidious duty of determining whether their own view of the law at 
the trial is or is not so questionable as to justify an appeal. If 
they refuse to reserve any point made, it is still open to the pri- 
soners to appeal to the equitable consideration of the Sovereign, 
but no appeal lies to any Court of law. 

" In the present case my brother MoUor and I considered the 
points raised before us on the trial, and entertained no doubt that 
the direction which wo then gave was strictly according to law. 
We, therefore, reserved no question for the Court of Appeal at the 
time, but simply postponed our final determination on the subject 
until we had the means of referring to the authorities and con- 
sidering the case more at leisure. We have now considered the 
authorities, and have consulted the other Judges, not with a view 
of dividing our responsibility, nor in order to obtain a judicial 
opinion from them which they could not give on a point not re- 
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gularly before them, but because, in a case so serious, we were 
yery anxious to have the best advice and assistance that we could 
obtain for our guidance. I do not say, that if the result of such 
consultation and research had been to lead to the conclusion thai 
there was doubt enough to justify a further appeal, it would have 
relieved us from a most painful responsibility. I regret to say 
that the result has been to satisfy us that the law is too clear to 
justify us in reserving any point for the consideration of the Court 
of Criminal Appeal. 

"Entertaining that opinion, we have officially informed the 
Secretary of State for the Home Department^ that there will be no 
further appeal to a Court of law, and that it is now for Her 
Majesty's Government alone to determine what shall bo done with 
the convicts. 

" This decision of ours is final ; but, as a satisfaction to you and 
the other Counsel for the prisoners, I will briefly state the reasons 
which have induced us to think the law too clear for argument 

" When a constable, or other person properly authorized, acts in 
the execution of his duty, the law casts a peculiar protection aroimd 
him, and consequently if he is killed in the execution of his duty, 
it is in general murder, even though there be such circumstances 
of hot blood and want of premeditation as would in an ordinary 
case reduce the crime to manslaughter. But where the warrant 
imder which the officer is acting is not sufficient to justify him in 
arresting or detaining prisoners, or there is no warrant at all, ho 
is not entitled to this peculiar protection, and consequently the 
crime may be reduced to manslaughter when the offence is com- 
mitted on the sudden, and is attended by circumstances affording 
reasonable provocation. 

" The cases which you have cited are authorities that where the 
affray is sudden, and not premeditated, when, as Lord Holt says 
in -JR. V. Tooley (2 Lord Raymond, 1300), *it is acting without any 
precedent malice or apparent design of doing hurt,' the mere fact 
that the arrest was not warranted may be a sufficient provocation. 

'* But in every one of these eases the affray was sudden and 
unpremeditated. 

" In the present case the form of warrants adopted may be open 
to objection, and probably might, on application to the Court for a 
writ of habeas, have entitled the prisoners to be discharged from 
custody; but we entirely agree with the opinion of Lord Halo 
(2 Pleas of the Crown) that, though defective in form, the gaoler 
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or officer is bound to obey a warrant in this general form, and 
consequently is protected by it. This is a point which, had the 
affray been sudden and unpremeditated, we probably should haye 
thought it right to reserre. 

** In the present case, however, it was clearly proved that there 
was on the part of the convicts a deliberate, prearranged conspiracy 
to attack the police with firearms, and shoot them, if necessary, for 
the purpose of rescuing the two prisoners in their custody, and that 
they were all well aware that the police were acting in obedience 
to the commands of a justice of the peace, who had full power to 
remand the prisoners to gaol if he made a proper warrant for the 
purpose. It was further manifest that they attempted the rescue 
in perfect ignorance of any defect in the warrant, and that they 
knew well that if there was any defect in the warrant, or illegality 
in the custody, that the courts of law were open to an application 
for their release from custody. We think it would be monstrous 
to suppose that under such circumstances, even if the justice did 
make an informal warrant, it could justify the slaughter of an 
officer in charge of the prisoners, or reduce such slaughter to the 
crime of manslaiighter. 

'^To cast any doubt upon this subject would, we think, be 
productive of the most serious mischief, by discouraging the police 
in the performance of their duties, and by encouraging the lawless 
in a disregard of the authority of the law. 

" We feel bound, under these circumstances, to decline to take a 
course which might lead to the belief that we considered the matter 
as open to doubt. 

" Colin Blackbubn." 

NOTE X. 
(to Chapter XXXII.) 

LTfiEL. 

The statement of the law of libel contained in this chapter is, I 
believe, complete, though it is very short in comparison to the 
standard works on the subject. 

Folkard's edition of Starkie on Slander and Libel consists of 
775 large 8vo pages, besides an appendix of statutes. It contains 
much other matter besides a definition of the crime of libel ; but 
that definition and the explanation of the offenco itself, fill moro 
than 150 pages. 
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The greater part of this mass of matter consists of iUastrations, 
but something is also due to the singularlj complicated manner in 
which the law has grown np. 

The word ^* malicious " in reference to the offence of libel has 
been elaborated by the judges into a whole body of doctrine on 
the subject in the same sort of way as the words " malice afore- 
thought '^ in the definition of murder. 

The process was of this sort. Malice was first divided into 
malice in fact and malice in law — malice in fact being personal 
spite, and malice in law being defined to be " a wrongful act done 
intentionally, and without just cause or excuse/' 

Inasmuch as the publication of a libel must always be intentional, 
and inasmuch as the Courts held that to publish defamatory matter 
of another was, generally speaking, a wrongful act, the result of 
this was that eyery publication of defamatory matter was a crime 
unless there was some just cause or excuse for it. What amounts 
to a "just cause or excuse" was decided by a multitude of cases. 
The phraseology employed in their decision has been as follows. 
Defamatory matter which it was considered lawful to publish has 
been described as a " privileged communication." This " privilege " 
has been regarded as rebutting the presumption of malice arising 
from the fact of publication ; and it has further been divided into 
absolute privilege and qualified privilege — absolute if it justifies 
the publication, whatever may be the state of mind of the pub- 
lisher ; qualified if it justifies such publication only under par- 
ticular circumstances, as, for instance, when the publisher in 
good faith believes the defamatory matter to be true, when the 
defamatory matter actually is true, and its publication is for the 
public good, &c. 

The law thus falls into the singular condition of a sec-saw 
between two legal fictions, Implied Malice on the one hand, and 
privilege absolute or qualified on the other. 

I will give a single instance of the intricacy to which this leads. 
A. writes of B. to C, " B. is a thief." Here the law implies malice 
from the words used. It appears that B. was a servant, who had 
been employed by A., and was trying to get into G.*s employment, 
and that A.'s letter was in answer to an inquiry from 0. Hero the 
occasion of publication raises a qualified privilege in A., viz., the 
privilege of saying to C. that B. is a thief qualified by the condition 
that A. really thinks that he is one, and the qualified privilege 
rebuts the implied malice presumed from the fact of publishing the 
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defamatory matter. B., however, proves not only that he was not 
a thief, bat that A. muflt have known it when he said that he was. 
This raises a presumption of express nudioe, or malioe in faot in A., 
and proof of the existence of express malice overtams the pre- 
sumption against implied malice raised by the proof of the qualified 
privilege. 

This machinery of express and implied malice and qualified and 
absolute privilege is only a roundabout and intricate way of saying 
that as a general rule it is a crime to publish de&matory matter ; 
that there are, however, certain exceptions to that rule by virtue of 
which it is not a crime to defame a man — 

(a) If the defamatory matter is true, and its publication is for 
the public good. 

(&) Although the defamatory matter is false, 
(L) if the libeller in good faith believes it to be true, and 

publishes it for certain specified reasons, 
(ii.) Although he knows it to be false, if he publishes it in 
a particular character. 

By working out this scheme, and stating in general terms that 
the publication of a libel is always malicious unless it falls within 
one or more of the specified exceptions, the intricate fictions about 
malice in law and in fact, and absolute and qualified privilege, may 
be dispensed with. They are merely the scaffolding behind which 
the house was built, and now that the house is convenient and 
proximately complete, the scaffold may be taken down. 



NOTE XI. 

(to Artiole 281, 05 Fossbssion in relation to the Law of 

Laroeny). 

I do not think it would be possible to assign to the expressions 
** possession,'* "actual possession," "constructive possession," 
" legal possession," senses which would explain and reconcile all 
the passages in which these phrases occur in works of authority. 
Some of them indeed are absolutely contradictory. Thus is it 
said that the taking in larceny must be a taking out of the pos- 
session of the owner. It is also said that the owner retains the 
legal possession notwithstanding the larceny. If both of theso 
propositions were true, it would follow that laroeny could never be 
committed at all. Again, we are told on the other hand that the 

2 
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taking in laroeny most be a taking out of the possession of the 
owner, the inference from which would naturally be that when a 
thing is out of the owner's possession it cannot be stolen. We are 
then told, in order to avoid this conclusion, that a thing is always 
in its owner's possession ; so that a box of plate at the bottom of 
the Thames, things of the existence of which the owner is not 
aware, as money vested in him as executor, and which without his 
knowledge is in the actual custody of another person,^ or a dead 
rabbit in his wood, are all in the owner's possession and capable 
of being taken out of it. This way of stating the matter makes 
the assertion that the taking in larceny must be a taking out 
of the owner's possession insignificant. If, from the nature of the 
case, every taking must be a taking out of the possession of the 
owner, it is impossible to see how the takings which do, difiler from 
those which do not, constitute larceny. All men, being mortal, it is 
useless to define an Englishman as a mortal man living in England. 
However, though it is impossible either to justify the manner in 
which the word *^ possession " is used, or to free it entirely from the 
fictions with whidi it has been connected, it is, I think, not im- 
possible to define it in such a manner as to express all the distinc- 
tions which it is intended to mark in language differing very 
slightly, if at all, from that which has generally been used upon 
the subject. 

As I have shewn in the articles on theft, and in the notes upon 
them, there are five different ways in which theft can be com- 
mitted viz : — 

1. By taking and carrying away goods which do not belong to 
the thief from any place where they happen to be. 

2. By converting property entrusted by the owner to a 
servant. 

8. By obtaining the possession of property (as distinguished 
from the right of property) from the owner by fraud with intent to 
convert it. 

4. By converting property given by the owner to the thief under 
a mistake. 

5. By converting property bailed to the thief. 

> A. put 900 guineas in a secret drawer in a bureaa and died. B., her son and 
executor, lent the bureau to his brother C, who took it to India, kept it there 
for several years, and brought it back. B. then sold it to D., who gave it to £. to 
repair, who found the money. This was held to be such a taking by £. out of the 
possession of A. as to constitute larceny. Cartwright r. Qrceny 8 Yes. 405. 
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It will be found upon consideration that tbe distinctions be- 
tween these cases all arise out of the doctrine of possession, but it 
is, I think, less generally perceived that the important point is not 
the taking out of the possession of the owner, but the taking into 
the possession of the thief. The five cases in question may be 
thus arranged : — 

In No. 1 (common larceny) the thief has neither the possession 
nor the custody of the stolen property at the time when the theft 
is committed, and it is immaterial whether the owner has it or not. 

In No. 2 (larceny by a servant) the thief at the time of his 
offence may have either the custody or the possession. If he has 
the custody his offence is theft If he has the possession his 
offence is embezzlement. 

In No. 3. (larceny by trick) the thief obtains the possession by 
a mistake, caused by his own fraud. 

In No. 4 (larceny by taking advantage of a mistake) the thief 
receives the possession by a mistake not caused by his own fraud. 

In No. 5 (larceny by a bailee) the thief receives the possession 
under a contract of bailment. 

Besides this view of the subject the doctrine of possession is 
important in relation to procedure, and in that case the matter to 
be considered is not the possession of the thief but the possession 
of the owner. It is necessary in indictments for theft that the 
ownership of the stolen property should be correctly stated, and as 
possession constitutes special ownership (at all events, as against a 
thief) it is important, with a view to this subject, to understand 
what possession implies. 

Passing from the law upon this subject, let us examine the facts 
to which the law applies — the different relations which, as a fact, 
exist between men and things — in reference to the common use of 
language. 

The most obvious case of possession is that of a person who 
holds something in his hand. But it must appear upon the 
slightest consideration that neither this nor any other physical 
act whatever can be accepted as more than an outward symbol of 
the state of things which the word denotes. Unless the article 
possessed is very small, part of it only can be held in the hand, 
trodden on by the foot, or so dealt with by any other part of the 
possessor's body as to exclude a similar dealing with it by others. 
It would however, I think, be felt by every one that neither actual 
bodily contact with an object, nor even exclusive bodily contact 

2 c 2 
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with it, was essential to what, in the common use of language, is 
meant by possession. No one would think of using different words 
to express the relation of a man to a coin clenched in his fist, to a 
pocketbook in his pocket, to a portmanteau of which he carried one 
end and a railway porter the other, to a carriage in which he was 
seated whilst his servant was driving it, to a book on the shelves 
of his library, and to the plate in his pantry under the charge 
of his butler. He would, in the common use of language, be said 
to be in possession of all these things, and no one would feel any 
difficulty in perceiving the correctness of the expression even if it 
were added that he was not the owner of any one of them, that 
some had been lent, and others let to hire to him. On the other 
hand, any one but a lawyer would be surprised at the assertion that 
a man, whether the owner or not, was in possession of a watch 
which he had dropped into the Thames, of sheep which had been 
stolen from his field and driven to a distance by the thief, of a 
dead grouse which, having been wounded at a distance from his 
moor, had managed to reach it and die there without his know- 
ledge or that of any other person. 

The common feature of all the cases to which the word ** posses- 
sion" would obviously be applicable is easily recognised. It is to 
be found in the fact, that the person called the possessor has in 
each instance the power to act as if he were the owner of the thing 
possessed, whether he actually is the owner or not. Several of the 
illustrations given, however, shew that though this is one of the 
things which the word conveys, it is not the only thing conveyed 
by it. The butler in charge of the plate, the porter helping to 
carry the portmanteau, the coachman who is driving the coach, 
have the physical power of acting as the owner of those things as 
much as their master or employer. Indeed, in two of the three 
cases their physical control over the object is more direct than 
his. The difference is that the circumstances are such as to raise 
a presumption that their intention is to act under the orders of 
their superior, and that he (at least for the present) has no definite 
superior whose orders he intends to obey. Take, for instance, the 
case of a dinner party : there is no visible difference between the 
master of the house and his guests ; each uses the article which he 
requires for the moment, and they are, from time to time, re- 
moved from place to place by the servants ; as, however, the 
master retains throughout not merely the legal right to dispose of 
them absolutely, but the immediate means of enforcing that right 



TEH CBIMINAL LAW. 889 



if from any strange drciimBtance it should beoome neoeBeary to 
do 80, the assertion that the pkte is in his possession, and that his 
guests and senrants have merely a permission to use it under his 
control, has a plain meaning : nor would that meaning be altered 
or obscured'if the fact were added that the pLite did not belong to 
the master of the house, but was hired by him for the occasion. 
Indeed, if he had stolen the plate, or receiyed it knowing it to be 
stolen, the fact denoted by the word ^' possession " would remain. 
These illustrations, which might be multiplied to any extent, 
appear to me to shew dearly that possession means, in the common 
use of language, a power to act as the owner of a thing, coupled 
with a presumable intention to do so in case of need ; and that the 
custody of a seryant, or person, in a similar position, does not 
exclude the possession by another, but differs from it in the pre- 
sumable intention of the custodian to act under the orders of the 
possessor with reference to the thing possessed, and to giye it up 
to him if he requires it. Thus far, I think, my definitions cor- 
respond with the common use of language, though of course 
popular language upon such a subject is not, nor is there any 
reason why it should be, minutely exact.^ 

I will now compare it with the way in which the word is used 
by legal authorities. I know of no set dissertations on the subject 
of the use of the word ^ possession " in English law like those 
which are to be found in abundance upon the corresponding word 
in Boman law. It would be an endless and a useless labour to 
go through the cases in which the word has been used, endless 
on account of their great number, useless because it is the charao- 
teristic of English judges to care little for technical niceties of 
language in comparison with substantial clearness of statement in 
reference to the actual matter in hand. Upon such a matter as 
this accordingly, it is better to consider the different authorities 
in groups than indiyiduaUy. 

Possession (in reference to the subject of theft) is usually diyided 
into two branches — actual possession and constructiye possession. 

It seems to haye been pretty generally assumed that the words 

' This view was suggested by a study of Sayigny's Recht dea Besitzes, which 
however, deals with many topics to which nothing in English law corresponds. 
Mr. George Long's article on " Possessio " in the Dictionary of Greek and Roman 
Antiquities contains the substance of Sarigny in a very convenient form. Mr. 
Hunter's Roman Law, pp. 195-222, may also be consulted. It is a pleasure 
to me to refer to this excellent book. 
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*^ actual possession " were sufficiently plain for practical purposes 
without further explanation ; but it would be easy to shew, by a 
multitude of cases^ that actual possession differs from possession as 
I have defined it only in one. point. It is usual to say that a thing 
in the possession of a servant on account of his master is only con- 
structively in the possession of the master. But the expression 
** constructive possession '* has another meaning besides this. As 
it was considered necessary that a thing stolen should be taken out 
of the possession of the owner, and as in very many instances goods 
are stolen which are not in any natural sense in the possession of 
any one whatever, it has become a maxim that goods are always in 
the possession of the owner ; if not in his actual, then in his 
constructive possession, or, as it is sometimes called, in his legal 
possession. 

Thus, oonstructivo possession means : — 

1. The possession of goods in the custody of a servant on 
account of his master, and 

2. The purely fictitious possession which the owner of goods is 
supposed to have, although they are in reality possessed by no one 
at all. 

The phrase thus appears to me to be objectionable, not only be- 
cause it is ambiguous, but because, in the first of its two senses, it 
conceals a truth, whilst in the second it needlessly conveys a false 
impression. The truth concealed is that a man may have, and may 
intend to use, the power implied in the word '* possession," although 
he acts through a servant. The false impression conveyed is that 
things cannot be out of possession, or that if they are, ibej cannot 
be stolen. 

I avoid this by abstaining altogether from the use of the expres- 
sion'* constructive possession." In *' possession*' I include that which 
has to be exercised through a servant, and my language implies, 
that a person may commit theft on objects which are not in the 
possession of any one at the time of the theft. The existing law 
may by these means be expressed in well-recognised and esta- 
blished phraseology, without any resort to legal fictions. 

The point upon which the most subtle questions as to possession 
arise, is the distinction between theft and embezzlement — a per- 
fectly useless distinction, no doubt, and one which the legislature 
has on two separate occasions vainly tried to abolish. So long, 
however, as it is allowed to exist, it is necessary to understand it. 

I have already explained how a man may retain the possession of 
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a thing of which he gives his servant the custody. He retains a 
power over the thing which is not the less real or effective because 
he has to exercise it through the will of another person, who has 
undertaken to be the instrument of his will. Suppose, however, 
that instead of the master's having given his horse to his groom or 
his plate to his butler, a horsedealer has delivered the horse to the 
groom, or a silversmith has delivered plate to the butler for his 
master : I should have thought that there was no real difference be- 
tween these oases ; that inasmuch as the servant in each case was 
acting for the master in the discharge of a duty towards him, and 
under an agreement to execute his orders, the master would como 
into possession of the horse or the plate as soon as his servant re- 
ceived it from the dealer or the silversmith, just as he remains in 
possession of the horse or the plate when he gives the custody of it 
to his groom or his butler. I should also have thought that the 
servant who appropriated his master's property to his own use, after 
receiving it from another on his master's account, was for all pur- 
poses in precisely the same position as the servant who did the 
same thing after receiving it from his master. The Courts, how- 
ever, decided otherwise. They have held on many occasions that, 
though the master's possession continues when he gives the custody 
of a thing to his servant, it does not begin when the servant re- 
ceives anything on account of his master; on the contrary, the 
servant has the possession, as distinguished from the custody, until 
he does some act which vests the possession in his master, though 
it may leave the custody in himself. If during that interval he 
appropriates the thing, he conunits embezzlement. If afterwards, 
theft. The most pointed illustration of this singular doctrine 
which can be given occurs in the case of B, v. Beid (Dear. 257). 
B. sent A., his servant, with a cart to fetch coals. A. put the coals 
into the cart, and on the way home sold some of them and kept the 
money. A. was convicted of larceny, and the question was whether 
he ought to have been convicted of embezzlement. It was held 
that the conviction was right, because though A. had the custody 
of the cart all along, yet the possession of it and its contents was 
in B., and though A. had the possession of the coals whilst ho was 
carrying them to the cart, that possession was reduced to a mere 
custody when they were deposited in the cart, so that A.'s offence 
was larceny, and not embezzlement, which it would have been if he 
had misappropriated the coals before they were put into the cart. 
These explanations will, I hope, render the article in the Digest 
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intelligible. In order to jostif j it legally, it is necessary to stato 
the manner in which I arriyed at it. I examined a large nnmber 
of cases, of which I have put eleven in the form of illnstrations to 
the article. In some of these cases it was decided that the offence 
was theft ; in others that the offence was embezzlement. I have 
assomed (as I was entitled to do, as appears from the explanations 
given above) that whenever an offence was held to be theft the pro- 
perty stolen was in the possession of the owner or master, jEilthongh 
it might be in the cnstody of a guest or servant ; and that whenever 
the offence was held to be embezzlement the property embezzled 
was in the possession, as distinguished from the custody, of the 
servant. I might easily have enlarged the number of illustrations 
to any conceivable extent ; but if those given are not enough to 
make the matter plain, I despair of making it plain or understand- 
ing it, and I do not wish to make it darker than it is. It is, per- 
haps, just worth while to add once more, that I am in this work 
merely stating, and not attempting to justify, the law. The techni- 
calities on this subject appear to me to be altogether superfluous, 
and I think they might be easily dispensed with by re-defining the 
offence of theft, or even by removing the distinction between theft, 
embezzlement, and false pretences. 



INDEX. 



»••- 



A. 

ABDUCTION, 191, 193 : See Person (Abduction). 

ABORTION, procuring, 173 : See Person (Malicious Injuries). 

ABUSES, of public authority: See Public Authoritt (Offences by 
Officers). 

ACCESSORY, 

incitement a misdemeanor, 37 
conspiracy to commit a crime, 37 
principal in first degree, 29 

crime partly in one place, partly in another, 29 
innocent agent, 29 
princijpaia in second degree^ 30 
aiders and abettors, 30 

common purpose, 31 
he/ore the fact, 32 

definition, 32 
in misdemeanors, 32 
mere knowledge of act not sufficient, 32 
instigation, commission of a different crime, 33 
crime committed in a different way, 33 
crime, probable consequence of, 33 
countermand of, 34 
qfter the/act^ 35 
definition, 35 
married woman, 35 
trial and punishment of, 35, 36 

ACCIDENT, death caused by, 143, 157 : See Person (Homicide). 

ACCOMPLICE : See Aocessoet. 

ADMIRALTY : See Pubuo Ordbb (Piracy). 

AFFRAY, 40 : See Public Ordsb (Internal by Force). 

AGENTS, 

frauds by, 275, 277 : Ses Pbofkbtt (Frauds), 
innooenl^ 29 : See Acgessobt. 
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AGGRAVATED ASSAULTS, 181 : See Person (Assault). 

AMBASSADORS, privileges of, 67 : See Pitblic Order (External). 

ANIMALS, 

larceny of, 218 : See Property (Larceny). 

killing with intent to steal, 251 : See Peofertt (Larcenies of other 

Things), 
stealing domestic, 259 
wounding, 322, 331 : See Property (Malicious Injuries). 

APPREHENSION, 

assaults to prevent, 179 : See Person (Assault). 

bodily harm done in course of, 135 : See Person (Lawful Injury). 

APPRENTICES, 

breach of contract in not providing for, 344 : See Property (Trade), 
injury to the person in not providing for, 196 : See Person (Appren- 
tices). 

ARMS, 

going armed, 48 : See Public Order (Internal by Force), 
in pursuit of game, 53 
unlawful drilling, 56 

ARREST, 

bodily harm done in course of, 135 : See Person (Lawful Injury), 
assaults to prevent, 179 : See Person (Assault). 

ARSON, 318 : See Property (Malicious Injuries). 

ASSAULTS, 177 : See Person (Assault). 

ASSEMBLY, unlawful, 48 : See Public Order (Internal hy Force). 

ATTEMPTS, 

to conmiit murder, 167 : See Person (Murder), 
definition of, 37 
misdemeanors, 37, 39 

AVOWTERER, larceny by, 229 : See Property (Larceny). 



B. 



Bailees, larceny by, 229 : See Property (Larceny). 

BANEIERS, frauds by, 275 : See Property (Fraud). 

BANK NOTES, forgery of, 293, 300 : See Property (Forgery). 

BANKRUPTS, 

fraudulent, 339 : See Property (Trade), 
false claim on estate of, 342 

BARRATRY, 97 : See Poblic Authority (Misleading Justice). 
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BATTERY, 177 : See Person (Awault). 
BAWDY HOUSES, 122 : See Pcjblic Mibohiep. 
BETTING HOUSES, 123 : See Public Mischief. 
BIGAMY, 188 : See Person, 
BILLS OF EXCHANGE, 

forgery of, 294 : See Property (Forgery). 

drawing without authority, 297 

forgery of foreign, 303 

BIRTH, 

coDcealment of, 169 : See Person (Murder). 

registration of, 295 
BLASPHEMY ; See Public Mischief. 

BODILY HARM, 157, 179 : See Person (Homicide ; Malicious Injuries). 
BONDS, forgery of, 293 : See Property (Forgery). 
BRIBERY, 89 : See Public Authority. 

BRIDGES, 

nuisance to, 128 : See Public Mischief. 
damaging, 320 : See Property (Malicious Injuries). 

BROKER, frauds by, 275, 277 : See Property (Fraud). 

BUILDINGS, 

exploding, 174 : See Person (Malicious Injuries), 
exploding, 322 : Sse Property (Malicious Injury). 
See also House. 

BURGLARY, 247 : See Property. 
BURIAL, 

prevention of, 118 : See Public Mischief. 

registration of, 295 



0. 

CANALS, damaging, 320, 325 : See Property (Malicious Injuries). 

CARDS, cheating at, 269 

CARNAL KNOWLEDGE : See Child. 

CATTLE, 

\«ounding, 323, 331 : See Property (Malicious Injuries). 

stealing, 219, 251 : See Property (Larceny). 

CAUSE OF DEATH, 151 : ^S^ Person (Homicide). 
CHALLENGING, to fight, 48 : See Public Order (Internal by Force). 
CHAMPERTY, 97 : See Poblic Authority (Misleading Justice), 
CHASTISEMENT, lawful, 138 : See Person (Lawful Injury). 
CHEATING, 269, 272 : See Property (False Pretences). 
CHEQUES, forgery of, 294 : See Property (Forgery). 
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CHILD, 

under seven cannot commit crime, 20 

under fourteen may, if it knew act was wrong, 20 

carnal knowledge of, 187 : See Person (Rape). 

defilement of, 117 : See Fublio Mibohief. 

stealing, 194 : See Person (Abduction). 

not providing food for, &c, 195 : See Person (Children). 

when considered a human being, 151 : See Person (Homicide). 

concealing birth of, 169 : See Person (Murder). 
CHOKING, 172 : See Person (Malicious Injuries). 
CHOSE IN ACTION, larceny of, 217 : See Property (Larceny). 
CHRISTIANITY, denying: See Public Mischief. 
CLAIM OF RIGHT, 222 : See Property (Larceny). 

in cases of injury to property, 332 : See Property (Malicious Injuries). 

CLERGY, interference with worship, 180 : See Person (Ass:iult). 

CLUBS, unlawful, 60 : See Public Order (Internal without Force). 

COERCION : See Married Woman. 

COIN, 310 : See Property. 

COMBINATION, unlawful, 68 : See Poblio Order (Internal without 
Force). 

COMMON ASSAULT, 183 : See Person (Assault). 

COMMON NUISANCE, 120 : See Public Mischief. 

COMPOUNDING, 105 : See Public Authority (Misprision). 

COMPULSION : See Married Woman. 

of one by a number of offenders, 23 

in taking unlawful oath, 69 
CONCEALMENT, 

of birth, 172 : See Person (Murder). 

of deeds and incumbrances, 270 : See Property (False Pretences). 

CONSENT, 

to bodily injury, 141 : See Person (Lawful Injury), 
in assault, 177 
in rape, 185 

CONSPIRACY, 

to commit a crime, 37 

overt act of treason, 47 

to commit murder, 169 : See Person (Murder). 

injurious agreements amount to, 107 

to defile, 118 : See Public Mischief. 

to defraud, 271 : See Property (False Pretences). 

CONTEMPl'S agunst the Queen : See Purlio Order (Treason). 

CONTRACTS of service, 343 : See Property (Trade). 

CONVERSION : See Property (Larceny). 

CORPORATION, larceny by members of, 229 : See Property (Larceny). 
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CORRECTION, lawful, 138 : See Person (Lawful Injury). 

COURT, 

rolls, forgery of, 294 : See Pbopkbtt (Forgery), 
process of, forgery of, 298, 299 

COURTS OP JUSTICE, fair reports no libel, 205, 206 
CRIME, definition of, 20 
CRIMES, classification of; 12 

exceptions to definitions of crimes : See Child ; Compulsion ; Doli 

Ikoapax; Drukkbnness; laNosAKOE; Insanity; Mabbied 

Women; Nbobssity. 

CUSTOMS, 62 : See Public Obdeb (Internal by Force). 

DEAD BODIES, larceny of, 220 : See Pbopbbty (Larceny), 
preventing burial of, 118 : See Public Mischief. 

DEATH : See Pebson (Homicide), 
mode of inflicting punishment of, 4 
recording sentence of, 14 

DEBENTURES, forgery of, 297 : See Pbopbbty (Forgery). 

DEBTORS, fraudulent, 839 : See Pbopebtt (Trade). 

DEEDS, 

forgery of, 294 : See Pbopebtt (Forgery), 
larceny of, 217: See Pbopebtt (Larceny), 
stealing, 217, 256 : See Pbopebtt (Larceny), 
concealment of, 256, 270 : See Pbopebtt (False Pretences). 

DEER-STEALING, 336 

DEFILEMENT OF CHILDREN, 117 : See Public Mischief. 

DEPRAVING (Lord^s Supper and Common Prayer): i8(?0 Public Mis- 
chief. 

DETAINER, forcible, 54 : See Public Obdeb (Internal by Force). 

DIRECTORS, frauds by, 279 : See Pbopebtt (Fraud). 

DISORDERLY HOUSES, &C., 121 : See Public Mischief. 

DIVIDEND WARRANTS, making false, 296 : See Pbopebtt (Forgery). 

DOCKS, damaging, 320, 325 : See Pbopebtt (Malicious Injuries). 

DOOS, stealing, 259 : See Pbopebtt (Larceny). 

DOLI INCAPAX (boy under fourteen cannot commit rape), 186: See 
Pbbson (Rape) : See Child ; Insanttt. 

DRILLING, unlawful, 56 : See Public Obdeb (Internal by Force). 

DRUNKENNESS, 

voluntary and involuntary, 22 
intention to commit crime, 22 

DWELLING-HOUSE, 247 : See Pbopebtt (Bniglary). 
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E. 

ELECTI0K8, bribery at, 89 : See Public Authobity (Bribery). 

ELECTRICITY, subject of larceoy, 218 

damage to electric line, 326 
EMBEZZLEMENT, 237, 255 : See Propebty. 

by clerks and servants, 237 

EMBRACERY, 88 : See Public Authobity (Bribery), 

ENLISTMENT, FOREIGN, 69 : See Public Obdeb (External). 

ENTRY, forcible, 54: See Public Obdeb (Internal by Force). 

ESCAPE, 99 : See Public Authobity. 

EVIDENCE, forgery of, 96 : See Public Authority (Misleading Justice), 
self-criminating, 280 : See Pbopebty (Frauds). 

EXCHEQUER BILLS, forgery of, 293, 303 : See Pbopebty (Forgery). 

EXPLOSIVE SUBSTANCES, &c., 172 : ^c Person (Malicious Injuries). 

EXTORTION, 82 : See Public Authobity (Offences by Officers). 



P. 

FALSE ACCOUNTING, 279 : See Property (Frauds). 

FALSE DECLARATION, 93 

FALSE PERSONATION, 308 

FALSE PRETENCES, 264 : See Pbopebty. 
distinction between larceny and, 234 
receiving goods obtained by, 283 

FALSIFICATION OF ACCOUNTS, 281 : See Pbopebty (Frauds). 

FELO DE SE, 165 

FELONY, 

commission of felony evidence of malice aforethought, 158 : ;S^ 
Pebson (Murder). 

consequences of conviction for, 12 

punishment for, where not expressly provided, 14 

previous conviction for : See Previous Conviction, 
FENCES, 

damage to, 329 : See Pbopebty (Malicious Injuries). 

stealing, 261 : See Pbopebty (Larceny). 

FER^ NATURE: /Sfee Animalb, 

FINDING, larceny by, 230: See Pbopebty (Larceny). 

FINE, nature of, punishment by, 10 

FIRE-ARMS : See Abms. 
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FIXTURES, stealing, 266 : See Pbopkbty (Larceny). 

FORCIBLE ENfTRY, 54 : See Pubuo Obdbb (Internal by Force). 

FOREIGN ENLISTMENT, 69 : See Poblio Obdkr (External), 

FOREIGN NATIONS, offences against, 67 : See Public Ordeb (External). 

FORGERY, 285 : See Pbopbbty (Forgery). 

forging evidence, 96 : See Public Authobttt (Misleading Justice). 

FORNICATION : See Public Mischief. 

FORO DOMESTICO, 138 : See Person (Lawful Injury). 

FRAUD, larceny by means of, 227 : See Propebtt (Larceny). 

FRAUDS, by agents and others, 275 : See Property (Frauds). 

FUNDS, forgeries relating to public, 293 : See Property (Forgery). 

FURIOUS DRIVING, 176 : See Person (Malicious Injuries). 



GAME, 333 : See Property. 

being armed in pursuit of, 53 : See Public Order (Internal by Force). 
GAMING-HOUSES, 122 : See Public Mischief. 

GAS, larceny of, 218 : See Property (Larceny). 

GIRL: iS^ Child. 

GRIEVOUS BODILY HARM : See Person (Homicide ; Malicious Injuries). 

GUNPOWDER, 

setting fire to buildings by, 319, 322, 326 : See Property (Malicious 

Injuries), 
making, 326 



H. 



HARD LABOUR: /S^ Imprisonment. 

HARES : See Game. 

HEALTH, nuisances to, 126 : See Public Mischief. 

HERESY : See Public Mischief. 

HIGH SEAS, 73 

HIGH TREASON, 40 : See Public Order. 

HIGHWAYS, nuisances to, 127 : See Puruc Mischief. 
HOMICIDE, 151 : See TKBaas. 

HORSES, stealing, 254 : See Property (Larceny). 

unlawfully feeding, 273: See Property (Fadse Pretences). 
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HOUSE, bilking into, 248 : See Pbopebtt (Burglary). 

demolition of, 51 : See Public Obdeb (Internal by Force). 
damagB to, 52 

HUSBAND AND WIFE : See Mabbibd Woman. 



I. 

IGNORANCE, 

of law will not excuse, 25 
relevant as to intention, 25 

of fact, 26 

IMMORALITY: iSce Public MiscraEP. 

IMPRISONMENT, 
mode of inflicting, 5 
bard labour, 5 
separation of prisoners, 5 
without bard labour, 7 
solitary confinement, 7 
first-class misdemeanants, 7, 18 
solitary confinement after previous conviction, 15 

INCITING, 37 : See Accbssobt. 

INDECENCY: iSfee Public Mischikp. 

INDECENT ASSAULT, 178 : See Piebson (Assault). 

INDIA BONDS, forgery of, 293 : See Pbopebtt (Forgery). 

INFANT: i8^ Child. 

INSANITY, 

act of insane person not a crime, 20 

presumption of sanity, 22 

defence to murder : See Piebson (Murder). 

INTIMIDATION by workmen, 843 : See Pbopebtt (Trade;,. 



J. 



JUDGES, bribery of, 88 : See Public Authobitt (Bribery) 
JUVENILE OFFENDERS, punishment of, 17 



K. 

KIDNAPPING ACTS, 71 
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L. 

LABCENY, 222 : See Pbopebty 
from the person, 254 
in the dwelling-house, 254 

LEVYING WAR, 41 : See Public Obdbb (Treason). 

LIBELS, 194 : 8ee Pkbson. 

seditious, 64 : See Fublio Obdeb (Internal without Force). 

indecent, 116 : See Fublio Mischief. 

LODGINGS, damage by tenants to, 327: See Fbofbbty (Malicious 
Injuries). 

LOST PROPERTY, larceny of, 220, 230: /ft» Pbopebty (Larceny). 

LOTTERIES^ 126 : See Public Mischief. 

LUNATIC: 5^Ikbanity. 



M. 

MACHINERY, damaging, 319, 323, 324: See Pbopebtt (Malicious 
Injuries). 

MAINTENANCE, 97 : See Fubuc Authobitt (Misleading Justice). 

MALICE, 158 : See Peeson (Murder), 
in libels, 200 : See Febson (Libel). 

MALICIOUS INJURIES 

to person, 171 : See Febson. 
to property, 317 : See Pbopebtt. 

MANSLAUGHTER, 158 : See Febson (Murder). 

MANUFACTURED GOODS, damaging, 319, 323, 324 : ^e Pbopebty 
(Malicious Injuries). , 

MARRIAGE : See Febson (Bigamy). 

MARRIAGE LICENCES, forgery of, 299 : See Pbopebty (Forgery). 

MARRIED WOMAN 

coercion of, 23 

in cases of theft, 23 

other cases, 23 

when accessories, 35 

offences relating to property, committed by and against, 215 

larceny by, 229 : See Pbopebty (Larceny). 

MEETINGS, reports of proceedings at, 204 

METALS, 

stealing, 258 : See Pbopebty (Larceny), 
concealing ore, 273 

MILLBANK PRISON, 103 

2 D 
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MINES, 

stealing from, 258 : See Pbopebtt (Larceny). 

concealmg ore from, 273 

damaging, 319 : See Pbopebtt (Malicious Injuries). 

MISCABRIAGE, procuring, 173 : See Febson (Malicious Injuries). 

MISDEMEANOR, 

punishment for, where no express provision, 18 

first-class misdemeanant, 7, 18 

MISDEMEANORS, 

what acts amount to, 106 : See Fctblic Mischief. 
attempts are, 37, 39 
accessories in, 32 

MISPRISION, lOi : See Public AuTHOBirr (Misleading Justice). 

MISTAKE, effect of, in larceny, 228 : See Pbopbbty (Larceny). 

MORALITT, offences against : See Pcblio Mischief. 

MURDER, 158 : See Pebson. 

MUTINY, inciting to^ 45 : /8S00 Public Obdeb (Treason). 



N. 

NECESSARIES, 

duty to provide, 147 : Sue Pebson (Culpable Negligence), 
neglecting to provide, 175 : See Pebson (Malicious Injuries). 

NECESSITY, infliction of crime through, 24 

NEGLIGENCE, 

criminal, 145 : See Pebson (Culpable Negligence). 

death caused by, 157 : See Pebson (Homicide). 

NEWS, spreading fiedse, 66 : See Public Obdeb (Internal without Force). 

NIGHT, 

poaching, 333 : See Pbopebtt (Game). 

in burglary, 247 : See Pbopbbty (Burglary). 

NUISANCE, 120 : See Pubuo Misohibp. 



0- 

OATHS, unlawful, 58 : See Pubuo Obdeb (Internal without Force). 

OBSCENE PLATS, &o. : See Fublxo Mibohief. 

OBSTRUCTION 

of public authority : See Public Authobtft. 
of sale of grain, 183 
of peace-officer, 179 
of clergymen, 180 
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OBSTRUCTION— co»<mMei. 
of highway, 127 
of person on wrecks, 173 
of railways, 320 
of mines, &c., 323, 324 

OPFENSIVB TRADES, 127 : See Pctbuc Mischibf. 
OFFICER: ^Sfee Police. 

offences by : See Pubmo Authority. 

OPPRESSION, 82 : See Public Authority (Offences by Officers). 
ORDERS, 87 : See Public Authority (Offences by Officers). 

„ for payment of money, forgery of, 294 : See Property (Forgery). 



P. 

PARKHURST PRISON, 103 

PARTNERS, 

laroeny by, 229 : See Property (Larceny), 
receiving goods stolen by, 284, note (2). 

PENAL SERVITUDE, 
mode of inflicting, 4 

for felony where no express punishment, 14 
for felony after previous conviction, 15 
for larceny after previous conviction, 16 
being at large, during^term of^ &c., 17 

PERJURY, 93 : See Publio Authority (Misleading Justice). 
PERSON, offences against the, 

Abduction with intent to marry, 191 
of girls under sixteen, 193 
stealing children under fourteen, 194 
Apprentices, not providing for, 196 . 
Assault, 

definition of, 177 
actual force, 177 
gesture, 177 
imprisonment, 177 
words, 177 
battery, definition of, 177 
aBsaults with intent to commit sodomy, 178 
on persons protecting wrecks, 179 
occasioning actual bodily harm, 179 
with intent to commit felony, 179 
to prevent apprehension, 179 
on police officers, 179 
indecent, 179 

2d2 
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PERSON, Ofifenoes against iAi»— continued. 
Assault— con^mu«i. 
assaults — continued, 

on officers preventing smuggling, 180 
interfering with clergymen, 180 
pimishment for, 180 
evfinmary convictions for, 181 
assaults not punishable by, 181 
attempt to commit felony, 181 
questions of title, 181 
aggravated assavitSf 181 

to prevent sale of grain, &c., 182 
to prevent seamen from working, 183 
common assatUts, 183 

certificate of conviction or acquittal, 183 

BlGAMT, 188 

principals in second degree in, 190 
irregular marriages, 190 

Ghildben, 

offences against^ 196 
not providing food, 195 

necessaries, 195 
ezpodng child under two, 196 

CULPABLB NeQUGSNOE, 145 

bodily injury by omission to discharge duty, 145 
other omissions, 147 
duty to provide necessaries, 147 
delegation of duty, 148 
indirect performance of duty, 148 
care in doing dangerous acts, 149 
special skill, 149 

HOMIOIDE, 151 

definition of, 151 
child, a human being, 151 
definition of killing, 151 
cause of death, 161-156 
exceptions to definition of, 155 ' 
death after a year, 166 

without bodily injury, 165 
by repeated acts, 156 
by false testimony, 156 
where homicide is unlawful, 156 
death caused by intention, 156 

by bodily harm, 157 

by omission, 157 

by accident in doing an unlawful act, 157 
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PERSON, Offences against ihe^-oontinued. 

Lawtul Injttby, 183 

execution of lawful sentences, 133 
suppression of riots, 134 
prevention of crimes, 185 
arrest of criminals, 135 
private defence, 136 
lawful correction, 138 
orders of superior, 139 
consent to bodily injury, 140 

definition of consent, 140 

right to consent, 141, 142 

surgical operations, 141, 142 

to being put in danger, 143 
by accident^ 143 
Libelee 

on private persons, 197 
definition of libel, 197 
defamatoiy matter, 198 
by signs, 198 
publication defined, 199 
malice, 200 
truth, 200 
honest belief, 201 
privilege, 201 
public benefit, 200 
belief of truth, 201 
Mr criticism, 202 
parliamentaiy proceedings, 204 

fair comment, 204 
reports of proceedings at meetings, 204 
proceedings of courts, fair report of, 206 
publication in a court of justice, 205 
punishment for libel, 207 

Malioious Injttbibs, 

amotmting tofilony, 171 

wounding with intent, 171 

shooting, 171 

shooting by smugglers, 171 

choking, ^., 171 

exploding, &c., 171 

endangering persons on railways, 171 

preventing escape from wrecks, 173 

procuring miscarriage^ 178 

exploding buildings and ships with intent to injure person, 

174 
administering poison endangering life, 174 
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PERSON, Offences against the— conft'nuee^. 
Malicious IsjxjjaBa^HxmHnued. 

not amounting to/donyj 176 

unlawful wounding, 175 
poisoning with intent to injure, 175 

neglecting to provide necessaries, 175 

setting spring-guns, &c^ 176 

endangering safety of person on railway, 176 

furious driving, 176 

MuBDEB AND Makblaughteb, definitions of, 158 
Malice, 158 

intention to cause death, 158 

death probable consequence of act, 158 

intention to commit felony, 158 

intention to oppose officer, 159 

notice of officer, 159 

« officer " defined, 159 

" notice " defined, 159 
Provocation^ 161 

when it does not extenuate, 164 

to third person, 165 
Suicide, 165 

abetting suicide, 165 

no manslaughter, 166 
accessories before the fact in manslaughter, 1G6 
presumption that killing is murder, 166 
punishment of murder, 167 

of manslaughter, 167 
Attempts to commit murder, 167 
Threats and conspiracies to commit murder, 168 
Concealing birth of children, 169 
Rapb, 

definition of, 185 

by husband, 186 

by boy under fourteen, 186 

consent, 186 

carnal knowledge, 186 

of girls under twelve, 187 

under thirteen, 187 

PERSONATION, 508 : See Pbopebtt. 

PETITIONS UNLAWFUL, 66 : See Public Obdeb (Intcmnl without 
Force). 

WCKETING, 343 : See Pbopebtt (Trade). 

PIRACY, 74 : See Public Obdbsb (External). 

POACHING, 833 : ^8^ Pbopebtt (Game). 

POISON, administering, 173, 174 : See Pebson (Malicious Injuries). 
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POLICE, 



assaults on, 179 : See Pebson (Assault), 
murder in resisting, 159 



POLICE SUPERVISION, 
nature of, 8 

after previous oonviction for felony, 16 
after previous oonviction for certain misdemeanoni, 16, note (2) 
being at large, &c., 17 

t 

POLITICAL MEETINGS, 66: See Public Order (Internal without 
Force). 

POSSESSION, 210 : See Pbopebty (Larceny). 

POST-LETTERS, receiving, 283 : See Property. 

POST OFFICE (stealing post-lettera, &c.), 263 : See Property (Larceny). 

POWERS OF ATTORNEY, forgery of, 299 : See Property (Forgery). 

PRESUMPTION as to intent in sedition, 66 

PREVENTION OF CRIMES ACT, 16 

PREVIOUS CONVICTION, 
punishment after, 16 

PRINCIPAL: /See Aocesbory. 

PRISON BREACH, 102 : See Public Authority (Escape). 

PRIVILEGE OF AMBASSADORS : See Public Order (External). 

PROPERTY, oflFences against, 209 

Burglary, 247 

definition of " night," 247 

" house," 247 

** dwelling-house," 247 

within the curtilage, 247 

« break," 247 

" enter," 248 
sacrilege, 248 
honsebreaking, 248 
entering with intent, 249 
breaking out, 249 
house-breaking instruments, 249 

Conr, 

interpretation of terms, 810 

coining and possession of instruments for coining, 811 
clipping gold or silver coin, 812 
coining copper coin, 818 
coining foreign gold and silver coin, 818 
foreign copper coin, 814 
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PROPERTY, Offences against— con^mtteti. 

Coin— -con^mu^dl. 

uttering gold and silver coin, 314 

copper coin, 315 

foreign, 315 
defacing current coin, 315 

EMBEZZLBlCElilT BT ClEBKS AND SeBYANTB, 

who is a servant, 237 
property must be master's, 240 
distinction between, and theft, 241 
evidence of, 243 

False P&ktenobs, 264 

definition of " fisilse pretence," 265 

of " obtaining," 267 
intent to defraud, 269 
cheating at play, 269 
obtaimng credit by, 270 
concealing deeds, &c., 270 
conspiracy to defraud, 270 
pretending to be a witch, 272 
cheating, 272 

servants feeding horses, &a, against orders, 273 
concealing ore from mine, 273 
removing marks firom public stores, 274 
concealing treasure trove, 274 

FOBGSBT, 

definition of, 285 

making a false document defined, 287 

<< document" does not include trade-marks or other signs, 291 

« utter," " resemble," « forge," " alter," 292 

seals, 292, 298 

transfer of stock, 293 

India bonds, 293 

Exchequer bills, 293 

bank notes, 293, 300 

funds, 293 

deeds, bonds, &c., 294 

signature of attesting witness, 294 
wills, 294 

bills of exchange^ 294 
requests, orders, Ac, 294 
court rolls, 294 
cheques, 294 
registers, 295 

authorites for transfer of stock, 296 
certificates of redemption of land tax, 296, note (4) 
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PBOPERTT, Offences Ag^sihisir-continued. 

instrnnients for Deceiving money from Bank of England for the 

excise, 296, note (4) 
debentares, 297 

docnments relating to registry of deeds, 297 
instruments of certain officials, 297 
drawing bills of exchange, &c., without authority, 297 
demanding property by means of forged document, 297 
seals of courts of record, 298 
process of any Court, 298 
certificates of record, 298 
instruments made evidence by statute, 299 
documents issued by justices of the peace, 299 
marriage licences, 299 
powers of attorney, 299 

clerks of Bank of England issuing dividends, 300 
acts preparatory to the making of Exchequer bills, &o., 303 
acts preparatory to forging bank notes, 300-303 
acts preparatory to forging bills of exchange, 300-303 
trade-marks defined, 304 
forgery of trade-marks, 305 
at common law, 306 

Frauds, 

by agents, trustees, bankers, &a, 275 

punishment, 275 

'^misappropriate,'' 275 

by persons under powers of attorney, 277 

by fiictors or agents, 277 

by clerks assisting in procuring advances, 278 

by trustees, 278 

by directors, &c., 279 

evidence, answering criminating questions, 280 

fraudulent, folse accounting, 281 

Gamb, 

" night " and " game " defined, 333 
night poaching, 333 
assault on keepers, &c., 333 
deer, hares, rabbits, and fish, 334 

Laboent, 

how rights of property may be violated, 209 
'^ property " in moveable things, 210 
" possession " defined, 210 

by servants, 211 

special owner, 213 

as against strangers, 213 
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FROPEBTY, Offences agskinair-'^ontiniied. 

Laboekt — continued. 

" taking and carrying away/' 213 
bailment defined, 215 

things oapabk of being stolen, 217 
moveable things, 217, 256 
title-deeds, 217, 256 
choses in action^ 217 
water, 218 
gas, 218 
electricity, 218 
animals fene naturie, 218 
living and dead, 220 
dead bodies, 220 
things abandoned, 220 
things of no value, 221 

th^ in general, 222 
definition of theft, 222 

of conversion, 222 
claim of right, 222 
theft by taking and carrying away, 223 

without consent, 224 

from the possession of owner, 224 

actual violence, robbery, 224 

by servant, 226 

embezzlement^ 226, 237, 255 

by fraud, 227 

by taking advantage of mistake, 228 

by bailees, 229 
by andjrom whom thtft may he committed, 229 

owner, 229 

co-partners, 229 

corporators, 229 

married women, 229 

avowterer, 229 

by finding, 230 

where taking a trespass, 232 

where taking innocent, 232 

acta not amounting to (h^, 

obtainir^ by false pretences, 234 : See Falsb Pbetenc£B, 
supra. 

temporary taking, 234 

tame animal wandering, 235 
evidence qf, 235 

identification of property, 235 
recent possession, 235 



r 



INDEX. 411 



PROFEBTT, offences s^gjaAnst—conUnued. 

Labgeky — continued, 

larcenies of other things^ 251 

killing animals with intent, 251 

valuable securities, 252 

wills, 253 

post letters, &c., 253 

valuable securities by officers of bank, 254 

horses, &c., 254 

stealing from the person, 254 

stealing in dwelling-house, 254 

goods in course of manufacture, 255 
in vessels, &a, 255 
on wharfs, &c., 255 
of ships in distress, 255 
erribezzlement hy derk or servant^ 255 

by persons in employ of Her Majesty, 255 

chattels and fixtures in lodgings, 256 

title to lands, 256 

judicial documents, 257 

lead, &c., from buildings, 257 

fixed metal, 257 

trees and shrubs, 257 

oysters, 258 
offcTices resembling thefts 259 

dog stealing, 259 

bird stealing, 259 

domestic animals, 259 

wounding pigeons, 260 

dredging for oysters, 260 

stealing shrubs value Is., 260 

stealing fences, 261 

stealing vegetable produce, &a, 261 

goods belonging to ships in distress, 262 

Mauoioub Injubies, 817 

burning ships of war, &o., 817 

arson, 318-823 

by explosion of gunpowder, 819, 822, 826 

damaging manufEK^tured goods, 819, 823 
machinery, 319, 823, 324 
sea bonks, &a, 819, 324 
docks, canals, &c, 319, 325 
bridges, &a, 820 
railways, &c., 320, 831 
ships, 320, 822, 325 
mines, &c., 323 
Ml ponds, SsCf 326 
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PBOFEBTT, Offences agaiii8t^<xm^nue(2. 
Malichous Injubies — continued, 

d(»rnaging'-~<xmtmued, 

electric lines, 826 

buildings by tenants, 327 

vegetable produce, 328 

fences, 329 

turnpikes, 329 

telegraphs, 330 

books and works of art, &c., 330 

any real or personal property, 332 
vmmding cattle^ animals, &c., 322, 331 
threatening to bum, 322 
making gwnpowder^ &Cj 326 
claim of right, 332 
punishments : Bee Schedules in notes ^ 

Pebbonation, 308 

acknowledging recognizance in fiEklse name, 308 
in fraud of Admiralty, 309 

Beceivino 

stolen goods, 282 

'< receiving " defined, 282 

property unlawfully obtained, 283 

post-letters, 283 

stolen goods, 283 

goods obtained by folse pretences, 284 

stolen by a partner, 284, note (2) 
taking rewards, 284 

BOBBEBT, 244 

extortion by threats, 244 

Trade, 

fraudulent debtors, 339 

fftlse claim on bankrupt's estate, 842 

conspiracies in restraint of, 342, 343 

lawful acts in restraint of, 343 

breaches of contract of service, 343 

not providing for apprentices, 844 

intimidation, 344, 345 

picketing, 344, 345 

breaches of employer's duty to seamen, 346 

leaving seamen behind, 346 

sendiug unseaworthy ship to sea, 347 

breach of seamen's duty to employer, 347 

breach of seamen's duty to each other, 349 

PBOVOCATION, 161 : 8ee Peeson (Murder). 
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PUBLIC AUTHORITY, Offences against. 
Bribery and Corruption, 88 
judicial corruptioD, 88 
official corraption, 83 
embracery, 88 
of voters, 89 
undue influence, 90 
punishment of bribery at elections, 91 

Escape, 99 

permitting voluntary, 99 

negligent, 99 
Rescue^ 99 

felonious, 100 

of murderers, 100 

prisoners of war, 100 

revenue prisoners, 101 
helping to escape from prison, 101 
escaping from custody, 102 
Prison^^breachy 102 
escaping from certain prisons, 103 
being at large after sentence, 104 

MiSLEADINa JUBTICB, 

Perjwryy 93 

definition of, 93 

subornation of, 95 

punishment of, 95 

fjEtlse swearing, 95 
Forging instruments of evidence, 96 

tendering them in evidence, 96 

officers giving false certificates, 97 
McUntenance, 97 

dissuading witnesses, 98 

Misprision of treason, 104 
of felony, 104 

agreement not to prosecute, 105 
oompoimding penal actions, 105 

Offences by Offioers, 

'« public officer " defined, 82 

extortion and oppression by public officers, 82 

illegally imprisoning subjects beyond the seas, 84 

frauds and breaches of trust by offioers, 84 

neglect of duty, 85 

refusal to serve an office, 85 

disobedience to lawful orders, 87 

to statutes, 87 ' 

to orders, 87 
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PUBLIC AUTHORITY, Offences a^axmir-^itinued. 

Sale of Offices, 91 

definition of office, 91 
making interest for offices, 92 

PUBLIC MISCHIEF, 
Injubious Acts, 106 

undefined misdemeanors, 106 

in the nature of conspiracy, 107 
in relation to official duty, 107 
to prevent justice, 107 
to disturb public peace, 107 
Common Nuisance, 120 

disorderly houses, 121, 122 
bawdy-houses, 122 
gaming-houses, 122 
betting-houses, 123 

evidence, 123 
disorderly places of entertainment, 124 
disorderly inns, 125 
lotteries, 126 
Nuisanoea to healthy life, property, 126 

offensive trades, 127 
Nuimnoe^ to highways^ 127 
to bridges, 128 
to navigable rivers, 128 

Offences against Mobalitt, 114 
sodomy, 114 

attempt to commit, 114 
immorality, ecclesiastical censures for, 114 
public indecencies, 115 
obscene publications, 116 
defiling girls under age, 117 

conspiracy to defile, 118 

fornication, 118 
prerenting burial of dead bodies, 118 

Offences against Religion, 108 
blasphemy, 108 
heresies, 108 

denying truth of Christianity, 109 
depraving the Lord's Supper, 110 

the Book of Common Prayer, 111 
clergymen refusing to use the Book of Common Prayer, 112 
disturbing public worship, 113 

Vagbanct, 129 

idle and disorderly persons, 129 
rogues and vagabonds, 130 
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PUBLIC MISCHIEF— con^mwcdf. 

Yagbanoy— cem^mtie^. 

inoorrigible rogues, 132 
punishment of, 132 

PUBLIC ORDER, 

Offences aqadtst in Genebal, 

High Tbeason, 40 

by imagining the Queen's death, 40 

by levying war, 41 

by adhering to the Queen*s enemies, 42 

by adherence to a de facto king, 42 

by killing the king*8 wife or son, 42 

by words, 42 

by violating the king*s wife, &c., 43 

by killing judges, &c., 43 

punishment for high treason, 44 

all engaged are principals, 44 

Tbbabonable Felonies, 44 

intending to depose the Queen, &o^ 45 
intending to levy war, 45 
to stir any foreigner to invade, 45 
inciting to mutiny, &c., 45 

Treasonable Misdemeanors, 46 

assaulting or attempting to assault the Queen, 46 
contempts against the Queen, 47 
assisting at marriage of member of Royal Family, 47 
External Public Obdeb, 67 

(1) Against Foreign Nations^ 67 

violation of ambassadors' privileges, 67 

arrest of ambassadors, 67 

punishment, 67 

libels on foreign powers, 68 

interference in foreign hostilities, 68 

foreign enlistment, 69 

forfeiture of ships, 70 

increasing force of foreign ships, 71 

enlistment by misrepresentation, 71 

presumption of knowledge, 72 

(2) Against Person on High Seas, 73 

piracy, 73 

with violence, 74 

foreign commissions, 74 

adhering to enemies on sea, 74 

boarding ships, Arc, 75 

favouring pirates, 75 

trading or conspiring with pirates, 76 
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PUBLIC OBDER— continued. 

ExTBBNAL Public Obdeb — continued. 
(2) Against Person on High iSbors— continuecl 
piracy— con^mttc<?. 
punishment^ 76 
not fighting pirates, 76 
slave trading, 77 

piratical slave trading, 78 
pnnishment of, 79 
serving on slave ship, 79 

Iktebnal Pubuo Obdkb, 48 

(1) Byf<yrce 

challenging to fight, 48 

going about armed, 48 

aflFray, 48 

unlawful assembly, 48 

routs, 49 

riots, 49 

punishment for the above, 50 ' 

rioting during and after proclamation, 50 

riotous demolition of houses, 51 

riotous damage of houses, 52 

persons assembled in order to smuggle, 52 

game, persons armed in pursuit of, 53 

riotously preventing the loading of ships, 54 

forcible entry, 54 

political meetings in Westminster, 55 

getting signatures for petitions, 56 

tumultuous petitions, 56 

unlawful drilling, 57 

(2) Wiifumt/orce, 

by unlawful combinations, 58 
by unlawful oaths, 58 

to commit murder or treason, 58 

other unlawful oaths, 58 

to disturb peace, &c., 59 
pimishment, 58, n. 1, 2. 
compulsion, how far a defence, 59 
unlawful societies, 60 
exceptions, 62 
punishment of members, 62 
permitting meetings of unlawful clubs, 62 
Jesuits and monks, 63 
seditious words, 64 
seditious libels, 64 
seditious conspiracy, 64 
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PUBLIC ORDER— eon^tiec^. 

lirrEBNAL PuBUo Obdeb — conHnued. 

(2) TTf^^ou^/oroe— oontinned. 

seditious intentioDy definition, 65 
presumption as to intention, 66 
spreading false news, 66 

PUBLIG STORES, removing marks from, 274: See Pbofebtt (False 

Pretences). 

PUBLIC WORSHIP, disturbing, 113 : See Public Mibchibf. 

PUNISHMENTS, 

mode of inflictii^ different kinds of, 4-11 
cumulative, 18 

See Death; Finb; Imfbisonuent ; Penal Sebvitude; Pouos; 
Recogkizance ; Refobhatobt; Solttabt CoNTiNEiiEirr ; 
Whippino. 

for particular offences : See those offences, 

after previous conviction : See Pbevioub Cofviotion. 

for felony : See Felony. 

for misdemeanors : See Mibdbmeakobs. 

of juvenile offenders : See Juvenile OFrENBEBs. 



B. 

RAILWAYS, 

damaging, 320, 331 : See Pbopebtt (Malicious Injuries). 

endangering persons travelling by, 172, 176 : See Pebson (Malicious 
Injuries^ 
RAPE, 185 : See Pebson. 

RECEIPTS, forging of, 294 : See Pbopebty (Forgery). 
RECOGNIZANCES,*nature of punishment by, 11 
RECORDS, forging of, 298 : See Pbopebty (Forgery). 
REFORMATORY, juvenile offenders sent to, 17 
REGISTERS, forgery of entries in, 295 : See Pbopebty (Forgery). 
REGISTRY of deeds, forgery relating to, 292 : See Pbopebty (Forgery). 
RELIGION, offences against : See Public Mischief. 
RESCUE, 99 : See Public Authobity. (Escape). 
RESCUING STOLEN GOODS, 282 : See Pbopebty. 
REVENUE, prisoners, escape of, 101 : See Pubtjc Authobity (Escape). 

RIOTS, 49 : See Public Obdeb (Internal by Force). 

(bodily barm done in suppresnon of), 134: See Pebsok (Lawful 
Injury). 

RIVERSy nuisances to» 128 : See Pubuc Mischief. 

2 1 
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ROBBERY, 244 : See Pbopebtt. 
definition of, 224 

ROGUES, 130: See Public Mibohisp. 

ROUTS, 49 : See Public Obdbb (Internal by Force). 



a 

* 
SACRILEGE, 248 : See Pbofebtt (Burglary). 
SALE OP OFFICES, 91 : See Public Authobttt. 
SANDWICH ISLANDERS, kidnapping, 80 

SEA BANKS^ damages, 319, 324 : See Pbopebtt (ICalicioas Injuries). 
SEALS, forgery of, 292, 298 : See Prombtt (Forgery). 
SEAMEN, o£fenoes relating to, 347, 349 : See Pbopebtt (Trade). 
SEDITION, 64 : See Public Obdkb (Internal without Force). 
SELF-DEFENCE, 136 : See Pbbson (Lawful Injury). 

SERVANT, 

larceny by, 226 : See Pbopebtt (Laroeny). 

embezzlement by, 225, 237, 255 : See Pbopebtt (Embezzlement). 

breaches of contract by, 343 : See Pbopebtt (Trade). 

SHIPS, 

exploding, 174 : See Pebson (Malicious Injuries). 
' damaging, 320, 322, 325 : See Pbopebtt (Malicious Injuries). 

forfeiture of, 70 : See Public Obdeb (External). 

stealing fnnn, 255, 262 : See Pbopebtt (Laroeny)^ 

burning of war» 317 

sending to sea unseaworthy, 347 

riotously preventing the loading of, 54 : See Public Obdeb (Internal 
by Force). 
SHOOTING, 171 : See Pbbson (Malicious Injuries). 

SKILL, special, in dangerous acts, 150 : See Pebson (Culpable N^gU* 
gence). 

SLAVE TRADING, 77 : See Pubuc Obdeb (External), . 

SMUGGLING, 

assaults on officers, 180 : See Pebson (Assaults). 

assembling for purposes of, 52: See Public Obdeb (Internal by 
Force). 
SOCIETIES, unlawAil, 60 : See Public Obdeb (IntemaLwithout Faroe). 
SODOMT, 114: iSse Public Mibohibf. 

assault with attempt to oonunit^ 178 : See Pbbbov (Aasaults), 
SPRING-GUNS setting, ^>, 176 : See Pbbsok (Malicious Injuries)* 
STATUTES, disobedience to, 87 : /See Public Authobitt (Offences by 
Officers). 
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STOCK, forgery of transfers o^ 298 : See Pboj^ebtt (Forgery). 

STOLEN GOODS, receiving, 282 : See Pbopkbty (Larceny). 

SUICIDE, 165 . Se6 Pkbbon (Mttrder> 

SUMMABY CONYICnON, for assaults, 181 : See Pebson (Assaults). 

SURGEON, 

inflicting bodily harm by consent^ 141 : See Person (Lawful Injury), 
special skill, 160 : See Febson (Culpable Negligence). 



T. 

TELEGRAPHS, damage to, 329 : See Profebty (Malicious Injuries). 
TENANTS, damage by, 827 : See Pbofebtt (Malicious Injuries). 
THEFT: See Pbopebty (Larceny). 

THREATS 

of arson, 322 : See Pbofebtt (Malicious Injuries). 

extortion by, 244 : See Pbopebty (Robbery). 

to commit murder, 168 : See Pebson (Murder). 
TRADE, 

conspiracies in restraint of, 342 : See Pbopebty (Trade). 

lawful acts in restraint o^ 343 

marks, forgery of, 305 ; See Pbo1>hBty (Forgery). 

TREASON, 40 : See Public Obdeb. 
consequences of conviction for, 12 

TREASURE-TROYE, concealing, 274 : See Pbopebty (False Pretences). 

TREES, &a, 

stealing, 257, 260 : See Pbopebty (Larceny), 
damaging, 326, 328 : See Tbopebty (Malicious Injuries). 

TRUSTEES, frauds by, 278 : See Pbopebty (Fraud). 

TURNPIKES, damage to, 329 : See Pbopebty (Malicious Injuries). 



u. 

UNDUE INFLUENCE, 90 : See Public Authobity (Bribery). 
UNLAWFUL ASSEMBLY, 48 : See Public Obdeb (Internal by Force). 
UNLAWFUL WOUNDING, 175 : See Pebson (Malicious Injuries). 
UTTERING: iSfee PSopebty (Forgery). 



V. 

VAGRANCY, 129 : Sefi Public Mibgbibf. 

VALUABLE SECURITIES, lately of, 252 : See Pbopebty (Larceny). 
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VEGETABLE PRODUCE, damage to, 326. 828: See Fbopbbtt (Mali- 
ciouB iDJories). 

VOTERS, bribery of, 89 : See PuBUO Authobitt (Bribery). 



w. 

WATER, laroeuy of, 218 : See Profkrtt (Larceny). 

WHIPPING, 

mode of inflicting, 9 

for felony, where no express punishment, 14 
after previous conviction, 15 ' 

WIFE: >8^« Mabeied Woman. 

WILLS, 

forgery of, 294 : See Pbopebtt (Forgery). 

larceny of, 253 : See Pbopebtt (Larceny). 

WITCHCRAFT, 272 : See Pbopebtt (False Pretences). 

WITNESSES, dissuading from giving evidence, 98 : See Publio Autho- 
bitt (Misleading Justice). 

WORDS, 

no assault, 177 : See Pbbson (Assaults), 
libellous, 198 : See Pebson (Libel). 

WOUNDING, 171 : See Pebson (Malicious Injuries). 

WRECKS, 

preventing escapes from, 173 : See Pebson (Malicious Injuries), 
assault on persons protecting, 179 : See Pebson (Assaults), 
stealing from, 255, 263 : See Pbopebtt (Luoeny). 
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